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PROCEEDINGS OF THE

Thirty-Second Annual Meeting
OF THE

Indiana State Bar Association
HELD AT

FORT WAYNE, INDIANA
JULY 12TH AND 13TH, 1928

The Thirty-Second Annual Meeting of the Indiana State Bar
Association was called to order at eleven-twenty A. M. on
Thursday, July 12th, in the New Chamber of Commerce Building, Fort Wayne, Indiana, President James A. Van Osdol, of
Anderson, Indiana, presiding.
PRESIDENT VAN OSDOL: We will hear from Judge Eggeman,
President of the Allen County Bar Association.
JUDGE JOHN W. EGGEMAN: Mr. Chairman and Gentlemen:
The City of Fort Wayne is most fortunate in having the opportunity of entertaining you and having you as our guests at the
Thirty-Second Annual Convention of the Indiana State Bar
Association.
Fort Wayne and Allen County, historically and industrially,
are wonderful units of government. Historically Allen County,
as is well known, and the city of Fort Wayne, particularly, was
the home of the Kiskakons, the "short tailed bear" clan of the
Ottawas. It is related in history that the first white man to
land in the city of Fort Wayne came from the Province of
Quebec down the St. Lawrence, into Lake Ontario, Lake Erie,
and then following the old Maumee, landed at the present site
of the City of Fort Wayne more than three hundred years ago.
There is some dispute as to who that first white man was, but
from the best records available, it was either the discoverer of
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Lake Champlain or one of the Jesuit fathers who was with him
on his way down to the old home of the Kiskakons.
Fort Wayne became a wonderful trading center by reason of
the portage which is found at the end of Columbia Street in our
city today, and when that point was reached the voyager whs
compelled to go over land with his canoe a distance of ten miles
to the head of Little River, and from thence he paddled his canoe
into the Wabash and then into the Ohio, and ultimately to the
Gulf of Mexico.
It was by reason of the portage, the stopover place, if you
please, in those early days that made Fort Wayne one of the
trading points in our early history. By reason of that fact the
French were very much concerned in holding this part of the
country, and probably I could go into the history of our county,
because I do love the history of Allen County and the City of
Fort Wayne, and explain to you in more detail of the great battles that took place here, which, while ostensibly between the
Americans and the Indians, were nevertheless between the
French and the British. The true basis of these early controversies was the effort to control the fur trade, and the poor Indian
through the intrigues of the French and British bore the brunt
of the fighting.
In vision, President Washington saw an important point at
the junction of the St. Mary's and St. Joseph Rivers for the
United States to establish its strongest western post, for the
accomplishment of which purpose he sent Generals Howe, St.
Clair and later the conqueror, Anthony Wayne. General Wayne
in 1794, at the head of his army entered what is now the City of
Fort Wayne from the southeast over Wayne Trace, which will
undoubtedly be pointed out to you during your sojourn with us.
Wayne Trace is at the present time marked with a large boulder with an appropriate description of the heroism and dauntless valor of the great soldier. You know the history of General
Wayne subduing the savages in this part of the country, under
George Washington, and finally receiving the encomiums from
our first President of the United States; he drove the savages
out, and from that time onward there has developed one of the
magnificent cities of the United States.
I will say to you without fear of contradiction that the City of
Fort Wayne is by far the most important, lovable city in the
northern part of the State of Indiana. It is not only the second
city but it is a city of lovable characters. It is a city that, before
you leave here, you will appreciate that we. have among us men
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who really realize (and we trust that we may impart it to you)
that spirit of brotherhood which should prevail among all men
in this great country of ours.
It is not my intention to dwell upon the social, religious and
industrial activities of our city but it may not be amiss to mention to you a few of the wonderful industrial plants we have
here. We have the largest car wheel works in the world. This
is the home, as you all know, of the gasoline pump and tank
industry of the United States. We have one of the largest knitting mills in the country located with us; the General Electric
Company has its largest western plant situated in the City of
Fort Wayne, and I just wish you had time to go through that
plant and learn how kindly those in charge at that works treat
and respect their employes. I might say to you in passing that
they have construed a $350,000 building which is used for only
one purpose, that is, the entertainment of their employes. I
don't believe there is any manufacturing institution anywhere
in which the men have more regard and work harder for the
success of the company than do the General Electric employ ers.
Now, our time is short, but I want you men to feel this way:
Our genial Chairman of the Entertainment Committee informed
me that it was necessary for him to go out to the circus grounds
this morning. Just why I don't know. What he has in store
at the circus grounds has not been revealed, but he is out there,
and when he comes back, he will probably explain to you more
in detail the entertainment part of this program.
We men in the City of Fort Wayne were just a little fearful
of our now learned-to-be-kind President, Mr. Van Osdol, for
when he was in Fort Wayne at a preliminary meeting, he said
to me, "I want you men to understand that the lawyers are
coming to Fort Wayne for the purpose of performing business
matters, legal matters, and we don't want you to take the men
away from us when these important business engagements are
to be had."
Well, we sort of overruled him, and the kind President has
agreed that it is all right. (Applause.)
Now, gentlemen, all I can say is that the Commercial Club
of the City of Fort Wayne, which has a membership of some
1,800, all citizens of our city, and the lawyers in particular,
welcome you to Fort Wayne, and we trust and hope that when
you leave here Friday or stay longer if any of you can, that you
will go home feeling, of course, not as kindly toward Fort Wayne
as we men do, but partly that way at least. (Applause.)
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PRESIDENT VAN OSDOL:

Emsley Johnson, President of the

Marion County Bar Association, will respond to Judge Eggeman's welcome. (Applause.)
MR. EmSLEY JOHNSON: Mr. Chairman and Members of the
Allen County Bar Association, and of the Indiana State Bar
Association: A few days ago we received an invitation supplementing the regular invitation which told us in rather plain
terms that we would not only be welcome in the City of Fort
Wayne, but that we might expect a good time.
Upon arriving here this morning, we find another invitation
called a supplemental invitation, and now we have the promise
from the man who welcomes us to this city that still more is in
store for us. To visit this city ordinarily might be enough. All
of us no doubt were impressed this morning as we drove up
here, with the beauty of the surroundings of this vicinity. To
hear the word "Wayne" makes the heart of an American boy
or man throb with pride for that great general, Mad Anthony
Wayne.
This beautiful country has been opened to the white man for
a long time, and it is recorded that LaSalle made his headquarters at the junction of the two rivers for a short time, and there
he learned the name that the Indians gave for a town called
Central City. I am not very well able to pronounce the Indian
name that my friend so well gives us.
We find that St. Clair was here for a time, and met his defeat
at the hands of Little Turtle. We find that not far from this
spot Mad Anthony Wayne subdued the Indians, at Fallen Timbers, and that he moved from that spot to within the corporate
limits of this town, and there he established a fort.
Now, we are not able this bright and beautiful morning to
visualize what a fort might mean in this peaceful, beautiful city.
We can hardly understand why it was ever necessary to do such
a thing.
Not far from this spot Tecumseh and his brother, the Little
Prophet, met their final defeat. In an early day, and long before
Indiana was generally settled, this point was a trading post,
and from that day on, it has grown. We have next seen it
developing into a city, and with that city, the wonderful development that we find today, the railroads first came in a goodly
supply. Next we found them building fine schools and churches;
then we found the industrial plants coming to this community
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until today Fort Wayne is known all over the land as a city of
industry and of beautiy and a pride to the State of- Indiana.
And so as lawyers, we feel happy that we have the opportunity to come to a city of such prominence, and such historical
setting. We are glad to be here. This community has a reputation in the State of Indiana for the type of men it has given to
the State and to the nation. Many prominent men, and especially lawyers, have lived and served in this community, and
their names are known to the legal fraternity generally.
As lawyers we believe in law and order. We believe in good
citizenship. It is our oath, our ideal, and our purpose to make
our community, our state and the nation, a better place in
which to live.
And so we gather here today as lawyers to have a good time,
and to study legal problems, not for ourselves alone, but for
the community, and that the minds of the men who are here
today may add to the weight of the minds of the nation, and in
order that our great country may live and prosper always.
(Applause.)
PRESIDENT VAN OSDOL: Members of the Association and
Guests: The statement made by Judge Eggeman regarding
the preliminaries and the desire of the Committee on behalf
of this Association to work a certain schedule, is a correct statement. What we are up against now simply verifies Burns' little
observation,
"The best laid schemes o' mice and men
Gang aft a-gley."
I learned last night, after finding out what had been prepared
by the gentleman here, that we must bend our program to fit
the occasion. Certainly it would be very unbecoming of us here
as guests to tell our hosts what to do.
So, Judge Eggeman, you and your Committee may understand that we are going to fit our program to your program. In
doing that we have to condense our procedure considerably, and
we may have to appear at times to be somewhat insistent upon
getting through on the dot. I understood last evening that what
is contained in this colored supplemental program that has been
prepared by the Local Committee is one that must be met and
complied with right on the dot or you will miss it, and from
what I have seen of Fort Wayne this morning, an inspiration
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in itself, if what this Committee has prepared for your entertainment is given a fair show, we can well afford to subdue
ourselves to some extent, cut out possibly here and there something of the discussion, condense everything so that we will get
through on the dot.
With that in view, the custom of the President's Annual
Address will be, with the consent of the Executive Board, carried
over until this afternoon. You will see by the regular program
that Judge Gause is presiding this afternoon because the Judicial Section will be in session. It is possible that the action on
some of the reports may have to be carried over to a later date,
but we will proceed now, with the variations just indicated.
We will now have the report of the Treasurer.
TREASURER'S REPORT.
Mr. President and Members of the Indiana State Bar Association, I beg
leave to submit the following report as Treasurer:
The Treasurer stands charged on hand in bank as shown by

last annual report

--------------------------------------

$1,909.72

During the year I have received the following amounts:

Dues -----------------------------------------

$5,325.00

Membership Fees from Applications ----------------Interest on Checking Account -----------------------

550.00
43.83

Advertising --------------------------------------

576.00

Subscriptions to Indiana Law Journal ----------------

64.40

Subscriptions to Indiana Law Journal ---------------Total with which Treasurer is chargeable --------

64.40

6,559.23
$8,468.95

As Treasurer I have expended the following amounts:
For Printing and Stationery -------------------$4,157.64
For Multigraphing and Addressing -----------------291.91
For Special Committees and President's Expense ...
458.80

For Annual Meeting Expenses, 1927----------------

276.85

For Salary of Secretary-Treas. and Steno .----------For Salary of Editor of Law Journal and Steno .--Telephone and Postage---------------------------For Bond of Secretary-Treas .-----------------------

1,080.00
1,221.00
132.40

For Bond of Secretary-Treas .-----------------------

17.50
17.50

7,636.10

Leaving a balance on hand with which your Treasurer

is chargeable ------------------------------------

$ 832.85

Respectfully submitted,

JOEL A. BAKER,
Dated July 12, 1928.

Treasurer.

PRESIDENT VAN OSDOL: What is your pleasure with reference to the report that has just been read?
It was voted, on motion by Mr. Ashby, duly seconded, that
the report be referred to the Auditing Committee.
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PRESIDENT VAN OSDOL:

The Auditing Committee will be

named later.
The next point on the program is the President's Annual
Address, which as just explained, will be presented this afternoon.
We will now have the report of the Membership Committee.
The report was thereupon presented.

REPORT OF MEMBERSHIP COMMITTEE
Your Committee on Membership reports that during the last fiscal year,
136 new members have made their application for membership.
The total membeiship of the Association as shown by the Secretary's
report is 1761.
During the year the Association has lost by death 18 members, by
resignation 32 members.
Despite the increasing difficulty of securing substantial results, in view
of the persistent, systematic canvasses that have been conducted in the
last three years, the Committee has succeeded in adding to the rolls this
year the number just stated. There are not to be found any considerable
numbar of lawyers eligible to membership in our Association, who have
not at one time or another, been invited to join us. However, there is
opportunity to interest or renew the interest of some of the good lawyers
in the State who are not now interested and have either never joined the
Association or have neglected to pay their dues and permitted their memberships to lapse. This is important work for the coming year.
The Chairman of the Committee wishes to express his most earnest
appreciation of the splendid cooperation accorded him by the President
and Secretary of the Association and the district members of the Committee. A list of applicants has been placed in the hands of the Secretary.
Respectfully submitted,
HENRY B. WALKER,
Chairman.

It was voted, on motion by Mr. Walter, seconded by Mr. Dan
Simms, that the report of the Membership Committee be
adopted.
PRESIDENT VAN OSDOL: The Chair has been advised that
the Committee on Jurisprudence and Law Reform and the Legislative Committee have planned to make a joint report, and we
will now hear Judge Gause in making the report for the Joint
Committee.
Judge Gause read the joint report of the two Committees.
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JOINT REPORT OF LEGISLATIVE COMMITTEE AND THE
COMMITTEE ON JURISPRUDENCE AND LAW REFORM.
To THE INDIANA STATE BAR ASSOCIATION: Your Committee on Jurisprudence and Law Reform and your Committee on Legislation have held
numerous joint meetings to consider the matters hereinafter referred to
and they desire to submit a joint report as follows:
In view of the fact that two amendments to the Constitution of Indiana
are pending, having been agreed upon by the last general assembly and
are awaiting action by the succeeding one, no additional amendments can
be proposed so long as these are awaiting either the action of the next
general assembly or the electors.
These committees, however, recommend that as soon as it is possible,
under the constitution, to propose additional amendments, the two following changes be proposed.
1. It is recommended that Section 2 of Article 7 of the Constitution of
Indiana be amended to read as follows:
"The Supreme Court shall consist of such number of judges as
the general assembly shall prescribe by law, but the number shall
not be less than five nor more than nine, a majority of whom shall
constitute a quorum; they shall hold their offices for six years, if
they so long behave well."
The only change involved in this amendment is to authorize the legislature to determine the number of judges of the Supreme Court, within the
limits set out.
2. It is recommended that Section 4 of Article 7 of the Constitution of
Indiana be amended to read as follows:
"The Supreme Court shall have jurisdiction co-extensive with
the limits of the state in appeals and writs of error with such
exceptions and under such regulations and restrictions as may be
prescribed by law. It shall also have such original jurisdiction as
the general assembly may confer."
The only change involved in this amendment is made by the insertion
of the words, "with such exceptions."
The present section provides that the Supreme Court shall have jurisdiction in appeals and writs of error under such regulations and restrictions as may be prescribed by law, and the proposed amendment, by
inserting the phrase "with such exceptions," is designed to permit the
General Assembly to make the decisions of other courts, such as the
Appellate Court, final in certain prescribed cases, and thus enable it to
relieve the Supreme Court of the necessity of reviewing many cases of
small importance.
3. The number of cases which the Supreme Court is required to pass
upon has greatly increased in the last several years and the desirability
of some relief from the resultant congestion therein is apparent.
It is, of course, obvious that if the constitution should be changed as
hereinbefore recommended, it will necessarily be several years before the
General Assembly can make any provisions contemplated by these amendments so as to change this condition.
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It therefore seems desirable to seek some legislative relief that will not
need to await the amendment of the constitution, especially in view of
the fact that these additional amendments cannot be proposed until the
pending ones are out of the way.
Your committees believe that too many cases are appealed to the Supreme
and Appellate Courts.
That in a large number of such cases no new questions are involved
and many are of little importance to the parties.
Your committees recommend that a law be advocated which will provide for appeals as of right, to the Supreme and Appellate Courts, under
the present practice, in those classes of cases in which are involved the
more important rights and which are of most consequence to the parties,
and that in those classes of cases in which little is involved and where
questions of importance are absent the procedure shall be by proceedings
in certiorari, wherein the court to which the case would go would have
the right to determine, upon proper petition, as to whether the appeal
should be granted.
This would not only discourage unnecessary appeals, but would relieve
the court of the necessity of writing opinions in such cases where there
was no merit in the appeal and the petition was denied.
To carry out this plan a proposed bill is submitted which it is recommended be endorsed by the Association.
This bill is as follows:
AN ACT concerning appeals to the Supreme and Appellate
Courts of Indiana in certain cases, and concerning the review of
other cases by the Supreme and Appellate Courts of Indiana by
writs of and proceedings in certiorari, subject to such rules of
practice and procedure as such courts may prescribe relating to
writs of and proceedings in certiorari, providing for the transfer
of cases to the Supreme Court of Indiana from the Appellate
Court of Indiana, and repealing all laws in conflict herewith.
SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY
of Indiana that the following cases, and none other, shall be appealable, as
a matter of right, direct to the Supreme Court of Indiana, to-wit:
1. All cases, civil or criminal, in which the constitutionality of a franchise, ordinance or statute is involved, or wherein any right guaranteed
by the Constitution of the United States of America, or the Constitution
of the State of Indiana, is involved.
2. Habeas corpus cases.
3. Cases of prohibition and actions or proceedings in quo warranto.
4. All felony cases where the punishment prescribed by law shall be
either life imprisonment or death.
SECTION 2. The Supreme Court of Indiana may review on writs of and
proceedings in certiorari, subject to such orders and rules of practice and
procedure as it may prescribe, the following cases, and none other, to-wit:
1. All felony cases wherein the punishment prescribed by law shall not
be life imprisonment or death.
2. All cases involving the validity of a franchise or ordinance on
grounds other than the constitutionality thereof.
3. All cases involving the contest of the election of a public officer.
4. Mandamus cases.
5. Cases involving the establishment, change or improvement of drains
or water courses, or the establishment, change, improvement or vacation
of public highways.
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6. Prosecutions for contempt of lower courts.
7. Applications and proceedings for admission to the Bar to practice
law, or proceedings to disbar an attorney at law.
8. Condemnation proceedings for the appropriation of lands for public
use.
9. All actions concerning wills.
10. All actions involving the title to real estate.11. Cases involving interlocutory orders for the payment of money, or
to compel the execution of any instrument in writing, or the delivery or
assignment of any securities, evidences of debt, documents, or things in
action, or for the delivery of the possession of real estate, or the sale of
real estate, or appointing or refusing to appoint receivers, or granting or
refusing to grant or dissolving or overruling motions to dissolve temporary
injunctions and interlocutory orders in habeas corpus cases, provided, that,
where an appeal is taken in any habeas corpus case and the custody of an
infant is involved, the court from which the appeal is taken shall make
such orders concerning the care and custody of such infant during the
pendency of the appeal as shall be for the best interest of such infant.
SECTION 3. The Appellate Court of Indiana may review on writs of
and proceedings in certiorari, subject to such orders and rules of practice
and procedure as it may prescribe, the following cases heretofore appealable to either the Supreme Court or the Appellate Court, and none other,
to-wit:
1. All misdemeanor cases.
2. All actions where money judgments only are involved and the amount
thereof is less than $2,000.00.
3. All actions for the possession of real estate or personal property
where the value o fthe property involved is less than $1,000.00.
SECTION 4. All appealable cases other than those mentioned in Section
1 of this Act, and all cases other than those made reviewable by Sections 2
and 3 of this Act, are hereby made appealable as a matter of right to
the Appellate Court of Indiana.
SECTION 5. If, in any case, two of the judges of either division of the
Appellate Court are of the opinion that a ruling precedent of the Supreme
Court is erroneous, the case, with a written statement of the reasons for
such opinion signed by such two judges shall be transferred from the
Appellate Court to the Supreme Court, and such case shall be decided by
the Supreme Court in like manner as though the same had been appealed
originally to said court.
SECTION 6. In all cases appealable as a matter of right to the Appellate Court, and in all cases that have been reviewed by the Appellate Court
on proceedings in certiorari, wherein a petition for a re-hearing shall have
been filed by the losing party in said court, and such petition shall have
been ruled upon, the losing party to such petition for a re-hearing, at any
time within thirty days after the petition for a re-hearing shall have been
ruled upon, may file in the Supreme Court a petition for the transfer of
such case to the Supreme Court on the ground that the opinion of the
Appellate Court, or either division thereof, contravenes a ruling precedent
of the Supreme Court, or, that a new question of law is directly involved
and has been decided erroneously by the Appellate Court. The Supreme
Court shall prescribe rules not inconsistent herewith relating to the form
and substance of such petition for a transfer and the petitioner shall
conform to such rules as a condition precedent to his or her or its right
to petition for such transfer. During the pendency of such petition for a
transfer, if the same be filed within .the said period of thirty days, the
Clerk shall not certify the opinion and judgment of the Appellate Court,
or either division thereof, to the lower court unless and until the Supreme
Court denies or overrules the petition for transfer. If the petition for
transfer is granted, the opinion and judgment of the Appellate Court
shall be vacated thereby and the case shall be tranfserred to and decided
by the Supreme Court in like manner as though same had been appealed
originally to the Supreme Court. No opinion and judgment of the Appel-
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late Court shall be certified by the Clerk to the lower court until the period
for filing a petition for a transfer shall have expired.
SECTION 7. The provisions of this Act shall not affect litigation now
pending in either the Supreme or Appellate Court of Indiana.
SECTION 8. All laws or parts of laws in conflict herewith are hereby
repealed.
We recognize that this proposed bill is not perfect, and that many suggestions might be made for changing the classifications of cases in which
appeals are to be allowed as of right, as well as those in which the right
depends upon the granting of certiorari, but no bill can be drawn in
terms satisfactory to all.
We submit that if the principle is correct then it is worthy of support
and should not be lost because of differences as to details.
We also call attention to the fact that such mistakes as may be disclosed by experience may be remedied by amendment.
4. The two amendments now pending, and which were agreed to by
the last legislature are the following:
The proposal to authorize the general assembly to provide for an income
tax.
The proposal to repeal the constitutional provision relating to admissions to the bar.
These committees recommend that the association, by resolution, request
the general assembly, in the event it approves the pending amendments,
to submit the same to the electors at a special election instead of a general
election.
It is further recommended that the incoming President be authorized to
appoint a committee composed of one member from each county, to have
charge of the proposed amendment relating to admissions to the bar.
Respectfully submitted,
DAN W. SiMms,
Chairman.

Upon motion duly carried it was ordered that mimeograph
copies be made of the proposed legislative bill relating to writs
of certiorari and be distributed to those in attendance at the
afternoon session.
PRESIDENT VAN OSDOL:

We will now have the report of the

Committee on Necrology, Mr. Merrill Moores, Chairman.
I have a communication from Mr.
SECRETARY BAKER:
Moores. He is not able to be present, and he has asked me to

read the report.
The report of the Committee on Necrology was then read by
the Secretary.
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REPORT OF COMMITTEE ON NECROLOGY.
MR. PRESIDENT:
The following members of the Association have died
during the past twelve months:
Henry Clay Allen, Indianapolis;
Roy Baker, Rockville;
Charles Stacey Batt, Terre Haute
William A. Cullop, Vincennes;
*Lon D. Fleming, North Manchester
Inman H. Fowler, Spencer;
Roger D. Gough, Boonville;
*Edward J. Lennon, Jr., Indianapol is;
Harley A. Logan, Plymouth;
Michael F. Mahoney, Logansport;
Judge Fred McCallister, Indianapc3lis;
James L. Mitchell, Indianapolis;
Douglass Morris, Rushville;
*Wilbur Ryman, Muncie;
Barry Scanlon, South Bend;
C. C. Shirley, Indianapolis;
W. T. Gleason, Terre Haute;
Harry H. Orr, Muncie.
Respectfully submitted,
MERRILL MOORES,

Chairmzn.

Adjournment.
THURSDAY AFTERNOON
July 12, 1928
The meeting convened at two-fifteen, Judge Fred C. Gause
presiding.
CHAIRMAN GAUSE: There seems to have been some doubt in
the minds of some members as to the nature of this meeting
this afternoon because it was denominated Meeting of Judicial
Section. That is a matter that all lawyers have an equal interest in. This is a meeting of the Bar Association the same as
any other session of the association, as I understand, but it is
so denominated because the subjects that we are to consider have
special relation to the judiciary; but all members of the Association are members of the meeting, and have the same voice in
the proceedings of this session as any other session of this association.
As you are aware, the regular program was departed from
some, and we are to have this afternoon a part of what was
originally scheduled for this forenoon.
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Our first speaker, of course, needs no introduction.

We are

all proud of our President, and we are glad to know at this
time that we are to have an address from him. President Van
Osdol. (Applause.)
ANNUAL ADDRESS OF PRESIDENT J. A. VAN OSDOL
It is our privilege at this time to review in a general way the
work of this Association for the past year, and point to that
which awaits our attention.
From the report of your Treasurer, you will see that we
approach this occasion with all bills paid, and with funds on
hand sufficient to pay the expense of this meeting. You are not
to understand from this statement that this Association is in a
highly prosperous financial condition, for such is not the case.
It is only by the strictest economy that it is able to carry on its
more important activities and at the same time keep out of debt.
One of its important activities is the publication of the Journal.
The Indiana Law Journal is the official organ of this Association. Through it this organization endeavors to keep in
touch with its membership, and in turn keep the membership in
touch with what is the latest and most important to the profession.
From a modest beginning the Journal has developed and improved until it is now regarded as one of the best publications
of the kind in the country. It is supplied to each member without
cost other than his membership dues, which today are just what
they were years ago, when the principal item of expense of this
Association was the annual meeting. The fact is, that the cost
of producing the Journal consumes such a large portion of the
Association's present income from memberships, that but little
is left with which to meet the other necessary expenses of the
Association.
In this matter let us not deceive ourselves. This Association
now faces the alternatives of discontinuing the Journal or increasing the income through memberships sufficient to carry on.
To discontinue the Journal would leave the Association worse
off than if its publication had never been undertaken. The first
alternative is therefore unthinkable. The latter is possible
through the addition of more members and this without increasing the membership dues. To do this we must make this Association so worth while that its Board of Managers will not have
to resell the proposition to so large a percentage of the lawyers
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each year; nor spend so much time and money in collecting
current dues.
What the average lawyer wants to know is that the Association is worth while. When he sees that it has a real service to
perform, and the way in which it can be done, he will be ready to
do his part. That the profession does not rush pell-mell to the
support of the present program, is not to be taken as conclusive
proof that it lacks merit. Time and perseverance will demonstrate its usefulness, then the profession will support it enthusiastically and effectively. Generally speaking, the lawyer
is conservative. This trait on his part has let him -in for more
than his share of criticism, and has caused him to be looked
upon by some as a reactionary, an enemy to human progress.
He has even been styled a parasite, living on society and creating no value. Answering the latter criticism, a few years ago
the gifted jurist and.author, Francis Burdick, said:
"Is this the correct view? If it were, we ought to
find those nations happiest, the most peaceful and orderly, the richest and most progressive, in which the
legal parasites are the fewest. But the actual state of
of things is just the opposite of this. China has no
lawyers. In Russia the proportion to population of
lawyers is one to thirty-one thousand. In Germany,
one to eighty-seven hundred; in France, one to fortyone hundred; in England, one to eleven hundred; in the
United States, one to seven hundred. These statistics
would tend to show that the legal profession is a blessing rather than an evil; that its members are not parasites of society; but on the other hand, if not direct
creators of value, they are the protection of those engaged in production."
That here and there some member of the profession falls
short in his performance, is no more evidence that the law and
the lawyers are all wrong, than is the fact that some minister
of the gospel now and then goes astray, proof that religion and
the ministers are all wrong.
The lawyer, by training, is made to appreciate the danger
in hasty and ill-considered action. He knows how difficult it
is at times to reconcile our ideas of individual liberty with the
demands of social progress, and at the same time achieve the
desired end without doing violence to basic principles. Having
said this much in defense of the profession generally, we may
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pass that subject and proceed to call the attention of the membership of this Association to some of the things accomplished
by it during the past year, and to some worth while things
awaiting our attention.
THINGS ACCOMPLISHED
The establishing of the Journal; the comprehensive legislative program, especially as relates to certain reforms in criminal procedure, and the financing and sponsoring of the National
Oratorical Contests, are things which stand to the credit of this
Association as accomplishments of the administration immediately preceding this one.
The demand for reform in criminal procedure, while vociferous and insistent, is not confined to Indiana. On this point
we wish to make special note of what was accomplished at the
last session of the Indiana General Assembly in putting through
practically entire, the program recommended by your Committee on Criminal Jurisprudence. While that legislation may
have been occasionally criticized by a few, we believe that it
has justified itself in the estimation of both Bench and Bar
in this state. It has attracted the attention of the Bar in other
states, and causes this Association to be pointed to as having
accomplished something really worth while, attention to which
has been called in the American Bar Association Journal for
November and December last, and in the Journal of the American Institute of Criminal Law and Criminology for November,
1927.
Credit for this achievement is due in a great measure to the
work of former President Pickens, who was untiring in his
efforts to supplement the work of your Committee.
The work of the Committee on American Citizenship will be
presented to you in the report of its chairman, later in this session. However, it is quite in place to advise you now, that the
work carried on by this Committee, barring postage and a small
amount of printing, has not cost this Association a single dollar.
In saying this, we are reminding you how deeply this Association is indebted to Mr. Arthur Newby of Indianapolis, and Mr.
Frank C. Ball of Muncie.
The National Oratorical Contest which has become international, is sponsored and financially supported by a league of
fifty-three metropolitan newspapers in this country. Yours is
the only bar association which holds a membership in that
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league, though the American Bar Association, all the State Bar
Associations, and so far as we know, all local Bar Associations,
endorse the movement and co-operate with it.
Just a word regarding the oratorical contest in its international phase, which we think worthy of your special attention.
The work of the Oratorical Contest is now in its fifth year.
From a rather modest beginning it has become international.
The National Oratorical Contest, as conducted in the United
States, so impressed itself upon other countries, that today nine
foreign nations are encouraging like courses of instruction in
the schools of their respective countries, and their champion
orators annually come to this country and meet the United
States champion for that year, in an international contest.
The nations that will participate in the International OraFrance, Mexico, Holland, Germany, Japan, Cuba and Argentina.
France, Mexico, Holland, Germany, Japan, Cuba and rgentina.
The international event will take place October 13th, this year,
in Washington City. You will be interested in knowing that
the Japanese champion will deliver his oration in English.
If you ask what do those young people in those foreign countries know about our Constitution, that they can discuss it?
Permit me to answer that they are not-expected to do so. What
they discuss is their idea of self-government and the ideals of
their own government and its peoples.
If we ever reach the day of actual and enduring world peace,
when war is in fact outlawed, it will be when the dominant nations of the world have a better understanding of each other's
national ideals and aspirations. To that end the international
phase of this contest is capable of making a valuable contribution.
A state essay contest was added this year. The work accomplished in that line will be covered in the report of your Committee on American Citizenship.
A plan for permanently financing this oratorical and essay
contest will be submitted for your consideration a little later on.
What has been accomplished by your American Citizenship
Committee in fostering and promoting the national oratorical,
and the state essay contests and securing the cooperation of the
schools, public, parochial and private, with the Bar's program
of American Citizenship, alone justifies the existence of this
Association; but that is only one phase of this Association's
endeavors.
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During the past year there has been organized in this state
what is known as the "Indiana Committee on Delinquency," the
objects of which are much the same as those of the "National
Crime Commission." Through a study of crime and its causes,
we may be able to more intelligently apply a remedy. On this
committee, forty-nine separate state institutions, civic and social
organizations and professions are represented, among which is
this Bar Association, and fourteen of its members are numbered among those serving on the various committees of said
new organization.
Your committee on Jurisprudence and Law Reform, and your
Committee on Legislation, have during this year been making a
close study of the question of how to relieve the congested condition of our Supreme Court docket, and will at this meeting
submit in a joint report, for your consideration, the draft of a
bill, which, if it meets with your approval and is enacted into
law, will do much to remedy that situation, and be a long step
in the direction of curing that defect in our legal procedure,
so often referred to as the "law's delays."
Your Committee on Legal Education will place before you, in
its report, the work that is being done to properly equip those
who desire to enter the profession.
THINGS TO BE DONE
To enable this Association to be of real statewide service, each
congressional district should be assured of representation on
the governing board, and to that end it is recommended that it
should at this meeting amend its Articles of Association and
By-Laws, so that at least one member of the Board of Managers
be elected from each congressional district, thereby facilitating
the plan formulated some time ago of encouraging the organization of District Bar Association, and through them, County
Bar Associations, thereby establishing for this Association a
point of contact in each congressional district and in each
county.
Endeavor to make the annual meetings of this Association
more of a professional institute than heretofore, by giving, if
necessary, more time to the session, and framing a program for
those occasions that will deal with the daily problems of the
profession and invite study and discussion of means for their
solution. Certain of the District Bar meetings and some of
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the County Bar meetings have already demonstrated what can
be accomplished in creating professional interest.
A statute went into effect this year in Kentucky which requires the judges of the Court of Appeals and the Circuit judges
of that state, to meet annually on call of the Chief Justice, in
not exceeding a two-day session, and "study the organization,
rules, methods of procedure and practice of the judicial system
of that state," for which they are paid ten dollars per day with
actual expenses.
The Kentucky idea is worth considering and if it is a good
one, we can enjoy a like benefit through our State Bar Association, as a voluntary movement, without a statute compelling us
to do so.
The work of your Committee on American Citizenship has
passed the experimental stage. Its program has fitted into the
school plan in a way to win the hearty cooperation of the school
organization, and the approval of the people generally. This
organization could not abandon that work now, if it wanted to.
But the work should be on a more enduring basis; to that end
we recommend the formation of a corporation under the voluntary association act, to be known as the "American Citizenship
Foundation" with perpetual existence, governed by a Board of
seven trustees, three of whom shall be elected by this Association, two by the Supreme Court, one by the Department of Education, and one by the Governor. It should have a fund to be
known as its Capital Foundation, of not less than $200,000, the
principal to be held inviolate and the income to be used in carrying on such educational work as that in which your Committee
on American Citizenship is now engaged.
If this Association will give this recommendation a vote of
approval, the further recommendation is made that steps be
taken at this meeting to execute the necessary papers for such
an organization. The corporation thus formed would be wholly
separate and independent of this Bar Association, except that
the latter would always have a voice in selecting three of the
seven trustees that constitute the administrative board in carrying on its educational program. As we see it, here is an opportunity for this Association to render a service of lasting benefit
to both state and nation.
This is an age of progress with its attendant social and political unrest, which, while quite natural, is none the less serious,
if not intelligently treated. The present tendency to govern
through groups, blocs, and classes, and to hand over to the fed-
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eral government, powers which properly belong to the state, the
tendency to ask the state to do for the individual the things he
should do for himself, the increasing impatience with all legal
restraints, lack of respect for the courts and the law are dangerous symptoms. They challenge our attention. They challenge
our loyalty to the institution we have sworn we would support
and defend.
Ours is a government of laws based on certain fundamental
principles, so planned and coordinated as to accommodate itself
to the changing needs of a progressive people, in which the
needed changes can be made without violating those principles.
While, as a profession, we may take some satisfaction in having acquired a reputation for conservatism, therein lies a danger,
lest in shutting our eyes to every demand for reform, we fail
to see those that are worth while. If we do, really needed reforms will be undertaken by those who know little about and
care less for fundamental principles, and who will work irreparable injury to the structure they are ignorantly attempting
to improve.
Society needs only to be reminded of the past achievements
of our profession, to have faith in the ability of the lawyer to
serve, if only he chooses to do so.
It should be the purpose of every Bar Association to create
and maintain in the legal profession that cultural background so
essential, if our profession is to remain the helpful and stabilizing force in our national life, that is so naturally its part.
If any member of this organization has been impressed that
the profession does not hold the place in the popular esteem
which it once did, we should say to the extent that such is the
case, the fault is ours and the remedy easily available. Organize,
and then stand for and demand of the members of our profession, the observance of those ideals which alone entitle any profession to respect. Be assured that the world at large will not
rate us any higher than we rate ourselves.
Government today is the most important of all our temporal
problems; fitness and fidelity in office are prime requisites to
that end. The lawyer can do much towards its accomplishment
by giving more attention to the affairs of his chosen political
party, by demanding that only those qualified for the place
should be encouraged to seek office. Let this become a cardinal
principle of bar associations, state and local, and the profession
will have done much toward taking the judiciary out of politics,
"a consummation devoutly to be wished." If indifference can
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be said to be the rule in our citizenship, our profession can not
plead that it is an exception, and it comes with poor grace
on our part to bewail the indifference of the electorate regarding
these things, if we ourselves are indifferent. If the duty to
preserve our form of government rests upon any one class more
than on others, it is upon our profession.
We confidently believe that if the membership of this Association can be made to appreciate the fact that it has a real service
to perform, it will respond. Is it claiming too much to say
that the lawyer stands today preeminently the guardian of our
liberty?
We do not claim that the lawyer won for us our liberty, but
human liberty once attained under our form of government, the
lawyer became a necessity. Destroy constitutional government
and our liberty is gone.
In the day when human rights were by pick and battle axe
wrested from reluctant tyranny, might made right and the
courtier fawned upon the Crown for political favors. Then
came the reign of law and the courtier began to be displaced by
the lawyer, who, instead of fawning for favors demanded legal
rights.
When the cause of human liberty in America saw that the
only true liberty was liberty made secure by law, and set itself
to the task of framing a government of laws instead of a government of men, then the need of men trained in the law and
able to properly interpret and apply it, became still more necessary. So the lawyer stands today, if true to his profession, the
guardian and the defender of the legal rights which the law
guarantees.
Never, since the day when the Federal Constitution became
the supreme law of the land, has there been such a need for a
calling back to first principles, as there is at this hour.
Our Federal Constitution is the foundation on which we have
reared this structure we call government. It is the citadel of
our freedom. I am not wishing to pose as an alarmist, but I
say to you in all seriousness, this citadel is threatened today by
foes within and by foes without. If we would successfully defend it, we should know more about it. We should make a survey of the structure and note not only how but why it was built.
To do this we should b~,gin with its foundation, the Federal
Constitution.
If there is need for a higher standard of citizenship, the school
is the place to begin. The school is the workshop in which the
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future citizenship of America is being fashioned. In this we
have a real duty to perform. The program of your Comnittee
on American Citizenship shows how we can perform it.
The only way to effectively do our part in this educational
program, or in any other endeavor that falls to our lot, is by
organization, with definite and worth while aims. To meet and
resolve and then dissolve, is to get nowhere. To stop there, all
our resolutions become as "sounding brass or tinkling cymbal."
Society is demanding more of us than high sounding resolutions.
It expects and will only be satisfied with performance in keeping
with our resolutions.
As a means of increasing the efficiency of Bar Associations in
this state, we submit for your consideration whether the Voluntary Association Act should be amended to expressly authorize
the incorporation of Bar Associations with power to prescribe
standards of fitness for those seeking membership in them. By
this means the profession would ultimately be able to elevate
our professional standards without the aid of a constitutional
amendment, and all this without making membership in the
Association compulsory.
We are aware that there are many reforms in our legal procedure which must be worked out, and which will be attempted;
certainly it is far better that this task be undertaken by those
who know something of the fundamentals upon which the system is based, rather than leave it to the novice. But these
things can not be done at once. Progress in this direction will
be in keeping with the understanding which the public has of the
problem, and its willingness to support the measures proposed.
Bear in mind that not every failure of justice is due to a defect
in our legal procedure, or to anything inherently wrong with the
law. True, we see here and there, the failure of some jury to
measure up to the standard of duty which the law imposes; and
we find ourselves wondering if the jury system is a failure;
and we endeavor to explain it as one of the products of the
present-day indifference to those things so essential in maintaining that standard of citizenship so essential to self-government.
Then, occasionally, when we see the court failing to measure
up, and conclude that the failure in both cases is due to a common cause, we are then more than ever convinced that the
remedy is not so much a matter of reform in legal procedure or
change in the law, but is one of education, not alone of the public, but in our own ranks as well. Educating for a more loyal
and enlightened citizenship is a program to which this organi-
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zation is definitely committed. Here is the duty that is so
peculiarly our own, and here again the query: Will we do it?
Before concluding this address, I want to supplement one of
the recommendations made at this meeting with reference to
certain proposed amendments. I think it is the experience of
practically every one who has served as President of this organization, that the office of Secretary-Treasurer should, instead of
being elective, be employed by the Board of Managers. (Applause.)
CHAIRMAN GAUSE: This Association has at all times in my
recollection been fortunate in its Presidents. I think that I voice
the sentiment of all of us when I say that it has never been more
fortunate than in the administration of having the opportunity
to have Mr. Van Osdol as our President during the past year.
(Applause.)
He has been industrious; he has been sincere; he has been
earnest and he has used those qualities with good effect. I know
that this address is one that we have all not only enjoyed listening to, it has been a benefit to us; it will be published and I
know that it is one that to get the full benefit from it will pay
us all to read and study it in its printed form.
Mr. Van Osdol in his address mentioned repeatedly the attitude of the public towards the lawyer. We all know that. It
is a source of a good many stories. We have all had some experiences along that line. Yesterday coming up here I had occasion to stop in a county seat town, a neighboring county, I won't
say where, and I wanted to find a lawyer's office. I stopped a
man on the street and asked him if he knew where this lawyer's
office was. He said, "No, I don't know where any lawyer's

offices are."

I said, "Maybe you haven't had occasion to consult a lawyer."
"No, thank God, and I wish there weren't any of them in
the country." (Laughter.)
As our President has well said, a good deal of the blame for
this general attitude rests upon the lawyer, not upon all the
lawyers, but because the people are so apt to judge the whole
body by the acts of a few. Whatever we can do to raise the
standard is to the interest of all of us, as well as to the interest
of society.
MR. BROWNE (Marion) : Mr. Chairman, in keeping with one
of the recommendations of the President, and at the direction
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of the Board of Managers of the Association, I submit this resolution and move its adoption:
"Be It Resolved: That Article 5 of the Articles of
association of this Association shall be amended to
read as follows:
"ARTICLE 5: There shall be elected annually by ballot at the annual meeting thereof, the following officers
of this Association: A President, Vice-President and
one member of a Board of Managers from each congressional district in the State of Indiana, all of whom
whom shall hold their respective offices from the close
of one annual meeting until the close of the next succeeding annual meeting, provided that the by-laws may
provide that the offices of Secretary and Treasurer may
be filled by the same person.
"The President may appoint a Nominating Committee composed of three members to investigate and
nominate qualified candidates for the respective offices,
provided other nominations may be made by any member of the Association.
"The Secretary and Treasurer shall be appointed annually by the Board of Managers. Be it further
"Resolved: That Section 1 of Article 6 of the Articles of Association of this Association shall be
amended to read as follows:
The business and professional con"SECTION 1.
cerns of this Association shall be managed by a Board
of Directors under the name and title of the Board of
Managers, consisting of the President, Vice-President,
Secretary, Treasurer, and the members of the Board of
Managers. Be it further
"Resolved: That the President and Secretary of
this Association shall certify this resolution to the
Secretary of State of the State of Indiana, and the
county recorder of Marion County, Indiana, for filing
and record."
Now, the only change in Article 5 is to provide that instead
of there being three members of the Board of Managers, that
there be one selected for each congressional district. There is
another change that instead of the Secretary and Treasurer being elected by the Association, he shall be appointed by the
Board of Managers.
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The change in the second article that I read to you eliminates
the word "three" before the word "members" and says "all the
members of the Board of Managers" instead of "three members
of the Board."
Mr. Chairman, I move the adoption of this resolution. The
motion was seconded by Mr. Richman of Columbus, and carried.
CHAIRMAN GAUSE: As a part of the consideration of the report which was submitted this morning, the joint report of the
Judicial Reform Committee and the Committee on Legislation,
we are to have certain papers and discussions this, afternoon.
We are to be favored first by a paper by Judge Alonzo Bales,
who is Judge of the Circuit Court of Randolph County. Judge
Bales. (Applause.)
ADDRESS OF JUDGE ALONZO BALES
Mr. President: By the announcement of the Chairman, I am
tempted to do that which I believe I never attempted in public,
that is, to read a paper. I feel that possibly I should not inflict
all of this paper upon you this afternoon because of the fact
that there are others here who wish to discuss in a more particular way, and therefore, I judge in a more interesting way,
the questions that are before us. But I shall say directly what
comes to mind under the inspiration of your presence.
If I were to give a one-sentence answer to the question stated
in the subject given to me, How to Relieve the Congestion in the
Docket of the Supreme Court, I should have to answer it
frankly that I do not know. I take it that for this particular
congestion there is no one-minute remedy. I have wanted to
discuss briefly, as I must, some of the underlying and perpetually
active causes which seem to me to work for that state of our
judicial dockets mentioned and described in the subject assigned
to me at this hour.
I will not speak of the constitutional limitation of the number of the supreme judges, but I am not quite willing to pass
over even that proposition without reminding you, my fellow
members of the iegal profession, of the mistake which the
constitution make always falls into when he attempts to invade
the domain of the legislator.
It would have been a perfectly harmless thing if the legislature of 1853 had been given the right to limit the number' of
supreme judges to five, but to put that limitation into the constitution has become a serious obstacle to the ultimate adjust-
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ment, I think, of our judicial system, and it is now recognized
as one of the impediments thereto.
I am not here to discuss whether the right of appeal is wholly
and purely statutory or whether it is constitutional in its nature.
I suppose that every one who has taken the trouble to read the
constitution of the State of Indiana knows that that instrument
recognizes the right of appeal as existing at the time of its
adoption and provides a tribunal for the determination and
exercise of that right.
We have had some legislation, gentlemen, upon this subject.
We have three, possibly four, distinct legal enactments passed
with the evident intention and purpose of simplifying or lightening the burden of our appellate courts. I should like to call
your attention to the following:
In the Act concerning criminal procedure it is provided: "In
consideration of the questions which are presented upon an
appeal the court shall not regard technical errors or defects or
exceptions to any decision or action of the trial court which did
not, in the opinion of the court to which the appeal is taken,
prejudice the substantial rights of the defendant."
In civil procedure it is provided, "that no judgment shall be
stayed or reversed, in whole or in part, where it shall appear to
the court that the merits of the cause have been fairly tried and
determined in the court below."
In another section concerning civil procedure it is provided;
"that the trial court must, in every stage of the action, disregard any error or defect in the pleadings or proceedings which
does not affect the substantial rights of the adverse party, and
no judgment can be reversed or affected by reason of such
error or defect."
Now, the most cursory examination of the annotations to
these three separate sections of our Revised Statutes will reveal the fact that the courts of last resort in this state, in endeavoring to explain, apply and elucidate these enactments of
the general assembly and give them a proper place in the law
of the state and evolve a workable meaning therefrom, have
been compelled to expend a vast amount of time and labor. The
discussions upon these three statutes alone would make a volume
of formidable size.
I call attention to this for this reason: I believe that under
a thoroughly organized judicial system, the business of the
court of last resort should largely be to define and clarify contested legal principles. I want to call your attention to this
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fact: That when a court of last resort has decided an appeal
and has published a decision it has done something more than
decide a law suit. It has added to the already immense volume
of available published unwritten law.
Now, here are some of the consequences that.I think impinge
directly upon our subject this afternoon: In the first place,
an unnecessary burden is placed upon the appellate court when
it is charged by law with determining who ought to have won
the lawsuit. The two conscientious attempt to make direct application of legal principles to a given state of facts must necessarily in the course of time mitigate against the clear definition
of principles of law. The practical effect of it is this: that in
legal controversies almost any lawyer, or any brace of lawyers,
ranged on either side of the bench, by overlooking just the
slightest differences of fact, which do not always appear on the
face of the decisions cited, are able to cite cases which, upon
the face of them, certainly to the mind of the lawyer who cites
them, and sometimes to the confusion of the court, seem to support the opposite- contentions of each side.
Now, I do not believe that the tendency and disposition of
mankind will permit that by law you wholly eliminate that
eminently free citizen idea of fighting to the last ditch; but
I do believe that the rules of the contest, the underlying principles which are to govern the exercise of the right may be so
arranged and so defined by law that the needless appeal, and the
appeal which is taken with the desire to make the litigation as
expensive to the adverse party as possible, will be discouraged,
perhaps eliminated. I believe that these things may to a certain
extent be controlled by judicious legislation. I am not here this
afternoon to discuss the origin of the right of appeal. One
thing is dead sure: nobody at the present time proposes to
destroy that right. Appeals will continue to be taken, and we
cannot, as I believe, constitutionally deny that right.
Well, to whom does any established or granted legal right
belong? Certainly it does not belong exclusively to that class of
citizens whose controversies arise over matters that transcend a
given figure. It would be a very hard proposition to fix the
figure, because of one fact, a fact which will eventually make
itself known and felt in legislation. To the man of limited and
small means, his controversy though measured by small dollars,
appears a very important proposition, and as a general thing he
is just about as powerful and imperial a citizen and ruler as
any other whom you meet, and he will eventually be heard.

STATE BAR ASSOCIATION PROCEEDINGS
But there is this thing to be observed: any legal right belongs
to that citizen who can show legitimate occasion for its exercige.
For example, the right to hold property may be conceded to be
a universal right, but the exercise of that right belongs to the
man whose title has the sanction of law. Somebody said one
time, I believe, that it belongs to the man who is industrious
enough to earn property, or fortunate enough to inherit it, or
shrewd enough to obtain it.
The right of appeal, then, that we are talking about this afternoon belongs to that litigant who can show first of all to that
court to whom he would take his appeal that he has a question
to present that is worthy of judicial notice, and determination;
and I believe it to be a perfectly constitutional matter, and I
do not believe there is anything oppressive in it, to put this
principle into the active and effective legislation of this state.
I say here (and I have not had the purpose of referring often
directly to proposed legislation), I believe the proposed bill goes
far in the right direction when it provides for the use of writs
of and proceedings in certiorari. There might be, and there
would be, I support, because they say that the law is not an
exact science, government is not an exact science, some difference of opinion. There might me always indeed some difficulty
in fixing or agreeing upon the classification of cases in this matter of the method of appeal. But by and large, I do not believe
it to be an impossible thing to make this writ the necessary
preliminary step in a wide domain of our litigation, and in that
particular I certainly heartily agree with the spirit, the purpose,
and the method of the measure reported to us here this forenoon.
Now, in discussing the practical situation that we have, on
the Docket of our Supreme Court, some things I think may be
taken for granted. Though our Constitution provides for a
Supreme Court, and though our courts have said that this Constitutional provision precludes the legislature from creating
another court of equal power of ultimate decision, I take it for
granted that in order to have a sufficient personnel in our courts
of last resort, nobody today believes that our legislature made a
mistake when it created the Appellate Court. We are also met
with the proposition that the two courts must be so correlated
that it can never happen in this state in our jurisprudence that
in one division of cases the law upon a given point would in one
court receive its ultimate definition in one form, and in the
other court receive its ultimate definition in another form.
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I suppose, too, that in our present method of transfer upon
petition by a party or by the initiative of the judges of the Appellate Court, we have as fairly Workable and possibly as good
system of correlation of the two courts as we can arrive at. But
we must have also a workable, equitable division of appellate
labor between the two courts. That is a necessity, and here
again we come against the old proposition that human affairs
very seldom admit of an absolutely perfect classification, but
some division must be made.
I want to call attention to one specific proposition, and I am
doing it just claiming this much for myself, that I have intelligence enough to know that you have intelligence enough to know
that I may be mistaken.
A recent enactment of the legislature regarding a subject
upon which in general the law is old and well-established has
made some change. One of the common law offenses has been
reduced in rank from a felony to a misdemeanor. By the Act
of 1927, the definition of grand larceny includes theft or the
larceny of goods of the amount of one hundred dollars instead
of twenty-five as the law so long stood. Anything below that is
petit larceny, and by that enactment is now made a misdemeanor only.
Now, it is unthinkable that we should have an pltimate divergence in the process of proof in any grade of larceny, either grand
or petit. You know that one of the items of proof might be
in any case the unexplained possession of the stolen goods. Now,
it might often happen, and has happened numberless times, and
doubtless will again happen, that the only way to make that
proof available to the state is by exercise of the right of search,
and in the present state of legal opinion in regard to the true
definition of that right and of the constitutional protection
against unlawful search and seizure, it might easily happen that
one set of men, good men, efficient, worthy judges, in one court
would take one view of the boundary line that marks the exercise of that right, and at the same time another set of men
equally conscientious, equally gifted, equally learned, equally
honest, would take another broader or narrower view as the case
might be.
Now, it is unthinkable that the evidence which is available
against a man who has stolen ninety dollars' worth of property
should be disregarded in the case of the man who has had the
foresight to steal a hundred dollars' worth; but such divergence
might come-immediately by reason of divergent views, or
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gradually by the gradual divergence of practice in two independent courts.
Under our system one of the ways at least of preventing this
is the petition for transfer, but the petition for transfer always
adds to the total work of the appellate courts, and requires in a
very large degree double work upon the part of our judiciary,
and so with all due respect, I want to be allowed to ask the
question merely, whether it might not be unsound as a matter
of public policy, whether it might not fail as a practical working
proposition, to divide jurisdiction in appeals of criminal cases?
It isn't much of a criminal lawyer who can't get his record,
Mr. President, near enough to the constitution at least to raise
the question whether his client who has been wrongly convicted
has been cheated out of some of his constitutional rights.
I want to go back to this proposition: I believe in the right
of appeal, in the right of every man to have the law in his case
ultimately and clearly defined, but I also believe this: that that
right should be exercised under such limitations and restrictions
as will not enable one man to encroach upon time and labor of
our courts that justly belong to another man. Every frivolous
appeal, every appeal merely for the sake of delay, every appeal
with the object to tire the other fellow out, cheats some litigant who has a meritorious cause, in part at least, of his right
to have justice administered speedily and without delay. There
should, of course, never be unreasonable delay.
Let me say something in bidding you good afternoon that
may be isn't strictly orthodox; I mean orthodox to these discussions that we read in the magazines, etc., concerning the law's
delay. That has been a favorite phrase with some publicists,
at least as far back as the time when the great dramatist put
it into the mouth of the somewhat impractical Dane. And I
suppose the reason it got into the playhouse three hundred years
ago was because it was then already a trite and common complaint.
I presume that it would be a work of some labor to go back
to the very beginning and find the expression of the first man
who ever commented upon the dilatory tactics of lawyers, or the
delay of justice or the dilatoriness of courts.
Of course, there should be no unnecessary delay, but no litigant individually can have as much interest in having an appealed case decided now as both that litigant and the general
Every
public have in having it decided right. (Applause.)
hastily written opinion adds to the volume of litigation and en-
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courages appeals. This is not said in criticism of our courts of
last resort; it is said in recognition of the profound respect
which the trial judge and the lawyer at the bar, and the citizen
generally owe to the opinions and the work of those judges upon
whom the duty of ultimate decisions has been cast by law. I
believe that the very multiplicity, the terrific inundation of reported case law is of itself one of the serious problems with
which the legal profession and the public generally are confronted, and with which they must sometime deal.
And so there is another reason why finally I want to commend the proposed legislation. We must look forward. We
want some immediate relief, but as members of the legal profession we can not wholly dissassociate a question of this sort
from an ideal which we desire that the juridical system of our
country should finally attain, and so we should look at least in
part to the ultimate effects that we are seeking. In the best
interest of the community, in the best interest of the profession
of law and for the best expedition of business, no decided case
should be reported and published except when it is the deliberate
judgment of the court rendering the decision that such decision
should be supported by a written opinion.
Down at Winchester we have what we think is an unusually
good county library. If some young fellow just out of law
college, still in his twenties, knew that he would live for sixty
years and wanted to have a reputation absolutely unique, I
would suggest to him that he get down all the volumes of the
report and read case by case all of the reported decisions, and
tell us at the end of that sixty years that he has mastered the
case law in this country. I think that would be the surest way
on earth for him to make certain of a monument. I am aware,
however, of our own constitutional provision in this matter of
publishing judicial decisions. But our legislation should be
faced this way: until we can right some things by fundamental
law, to so frame our legislation upon the subject of appeals
that our courts of last resort will be able to dispose of the largest number possible without the necessity of a written and published opinion. I believe that the simplification in this way of
the work of the courts of last resort would have an immediate
tendency to relieve those courts to some extent of the burden
of their labor, and I believe that it would have a tendency to
prevent the multiplicity of appeals because it is impossible for
every written opinion to so state the record of facts upon which

STATE BAR ASSOCIATION PROCEEDINGS

the decision is based, that you can get the lawyers on opposite
sides of the case to agree on just exactly what was decided.
Now, that may be the fault of the profession, but whether it is
or not, whenever the lawyer upon either side finds himself face
to face with an adverse verdict of a jury or an unsatisfactory
finding and judgment of a court, and has in his hand a reported
case that to his mind, in his then present state of mind, is the
indubitable proof that justice has miscarried, then you may pass
all the laws you want to, gentlemen, and still I have enough faith
in the ingenuity and the acumen and energy of every member
of the Indiana bar to say that he will get into the upper court
some way. (Applause.)
CHAIRMAN GAUSE: Judge Bales is different from some trial
judges that I have known-not different from any who are
here today-he doesn't have any aversion to having his decisions
reviewed.
JUDGE BALES: That is the only reason I can sleep once in a
while.
CHAIRMAN GAUSE:

He knows if he has made a mistake,

which is very seldom, that somebody else may either have the
opportunity to correct it or make a worse one. I know that this
address has shown that the Judge has given a great deal of
thought to this, and he has contributed some very valuable suggestions. It is a big subject. We know that the public generally
believes that too many cases are appealed for other reasons than
to get a decision on a disputed legal question. We know that
the feeling prevails in criminal cases, especially, appeals are
often taken in order that the defendant may put off the day
when he shall have to begin serving his sentence.
QUESTION: Isn't that a legitimate desire?
CHAIRMAN GAUSE: It is, but it is not always conducive to the
public welfare.
Along the lines that have been discussed, the Supreme Court
of the United States under an act of 1925 which embodied much
the same principle as has been suggested, disposed last term,
which concluded a year (that is, from October until June), of
859 cases, and they were, I take it, most of them cases of considerable importance. In doing that, they only had to write
160 opinions because in the other cases, the application for
review or appeal, as it is called there an application for certiorari, was denied, so that maybe threw some light or gave us
some lead as to a possible remedy.

INDIANA LAW JOURNAL

I think we can all possibly agree upon the necessity for something being done if there is something that can be done. This
discussion is to be led by Oscar H. Montgomery of Seymour, a
former member of our Supreme Court.
JuDGE OscAR H. MONTGOMERY:

Mr. Chairman and Members

of the State Bar Association: I feel my incompetence to discuss
a question of such vast importance as that which is now pen.ing, and that is,-the report of the Committee on Jurisprudence
and Law Reform, as well as the report of the Legislative Committee, which was submitted this forenoon.
In the recommendations of the Committee as to constitutional
amendments, I heartily concur. It is now, and has been, my
opinion that the ultimate solution of the problem that is before
us, in a satisfactory manner, must be an increase, constitutionally, in the number of members of the Supreme Court, so that
in time we shall have but one court of last resort; and, the number of judges, I think, is properly limited to from five to nine.
We might well desire that the term of a judge should be not less
than ten, rather than six, years; but, by asking too much we
should be likely to get nothing, so I think we would better accept
the report of the Committee as it now stands.
The proposed amendment to the other article of the Constitution is a matter of course, that follows the one that is first suggested. The Committee has made another recommendation
which is of more immediate and pressing concern to us all. My
respect for the Committee; and, the evident care with which it
has dealt with this problem and prepared its recommendation,
induces me to follow its lead, and rather to concur in a trial of
the suggestion made, but follow with some hesitancy and reluctance, because the proposition which they have proposed is a return to the methods which prevailed in this state prior to 1852.
We are turning the wheels of practice backwards seventy-five
years, and proposing to adopt a common law method, instead of
the statutory method which we now have.
Before 1852 it was allowable to take a case to the higher court,
either by appeal or by writ of error. Both methods seem to have
been followed concurrently. In 1852, after the adoption of the
new constitution the writ of error was abolished, and since that
we have had the sinple appeal.
One author has said that the method of appeal has immeasurable advantages over the writ of certiorari. There are some objections to the writ of certiorari, because it is cumbersome. It
is not a continuation of the case as in an appeal from the cir-
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cuit court, but the filing of an application for a writ of certiorari,
or writ of error, is the beginning of a new case. It has many
hindrances in practice that do not apply to the simple appeal.
The practice in the Federal Supreme Court has been suggested,
and the experience there, as a recommendation for the adoption
of the same system in Indiana.
I can conceieve that the writ of error or certiorari in federal practice would be quite different from that in the state
alone. Many of the applications for writs of certiorari presented to the Supreme Court of the United States have been
denied, I have no doubt, from the simple fact that there was no
federal question involved. That was easy to ascertain, easily
answered, and soon disposed of. But that question would not
be presented to the Supreme Court of Indiana or to one of its
judges, upon an application of a writ of error or a writ of
certiorari; but that court or judge would be required to answer
whether there was substantial merit in the application, and in
the proposed question, sufficient to justify the granting of the
writ; and, it seems to me that an investigation of that question
would hinder the work of the court, and would be really of
doubtful efficiency.
Now, particularly would that be so with regard to the Supreme Court, because the Supreme Court is now, not only engaged in disposing of original cases, in disposing of important
appeals direct to that court, but it is also required to pass upon
a great number of applications for transfer from the appellate
court; and we all understand that that in itself entails upon the
court a vast amount of labor, in passing upon these applications
for a transfer. Theoretically these applications may be regarded as very simple.
The right to transfer is based upon two propositions alone,
and these are to be determined from the face of the opinion of
the appellate court alone. One is, is there a new question directly
involved, and if so, has it been wrongly or erroneously decided?
The other is, does the opinion upon its face contravene a ruling precedent of the Supreme Court? Now, we might assume,
offhand, that these questions could be easily answered upon the
face of the opinion; but, they devolve upon the Supreme Court
a very considerable amount of work, and consume a like considerable quantity of time.
If the Supreme Court must continue, not only to do its own
work, but also to review and to pass upon these applications for
transfer, and then must pass upon applications for writs of
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certiorari, it seems to me the court would be handicapped and
hindered, and it is very doubtful whether the suggested practice would have any tendency toward relieving the congestion
of its docket, that now prevails.
It is very clear, and we all know and concede, that there are
great numbers of appeals taken that ought never to have been
taken, and the efforts of all are to find some way to discourage
those without merit, and yet to allow those that are just and
ought to be heard.
MR. JAMES BINGHAM: What is the difference between an appeal being without merit, and a case that is not reversed?, JUDGE MONTGOMERY: There are a -number of cases appealed
which have merit, and which the court may ultimately decide
should be affirmed. I don't mean every case that is affirmed
ought not to have been appealed.
MR. JAMES BINGHAM: With this new system, how will that
be determined by the court?
JUDGE MONTGOMERY: In this new system the court will be
advised as to the proposition involved, and be required to look
into the petition and representations far enough to determine,
whether or not the record presents such an error as ought to
be taken up and reviewed by the higher court.
MR. BINGHAM: Isn't there danger in that, where there is only
that cursory and preliminary examination?
JUDGE MONTGOMERY: There is danger, of course; under the
common law as practiced in Indiana prior to 1852, the writ of
error was like an appeal; it was a writ of right. The court
granted it if the application complied with the conditions, and
sought review of a case within the court's jurisdiction; and
so I think the Supreme Court would in future have to treat the
writ as a matter of right, and grant every petition, or else it
would have to be a matter of discretion, and that is what is
suggested, and then it would be encumbered with a vast amount
of labor in attempting to determine in advance, whether there
was merit in the question for review or not.
Just to get some light on this question I referred back to the
first volume of Blackford's reports, and in those reports there
were 112 cases reversed, and 63 affirmed, and 10 partly reversed
and partly affirmed.
These were cases which Judge Blackford deemed worthy of
publication, and published in his original reports. There were
also of those not published by Judge Blackford, 35 reversed,
and 16 affirmed, and 3 affirmed in part. In other words, in those
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days, these first cases extended from 1817 to the end of the May
term in 1826, or nine and a half years, and those less important
cases extended over a period of thirty years, from 1817 to 1847;
and the substance of the information which I gathered is this:
That in that day, in round numbers, two cases were reversed to
every one that was affirmed.
I referred to the work of the Supreme Court of last year,
beginning on the first day of July, 1927, and continuing until the
seventh of June, 1928, which was as far forward as the publication of the Northeastern Reporter extended, and the Supreme
Court disposed of 67 cases on appeal or review; and 20 of these
were civil cases, three of which reversed, and the others affirmed; of the criminal cases there were 14 reversed, 32 affirmed, and one dismissed, or 33 affirmed.
In other words, under the present practice, at this time, there
are two cases affirmed to one that is reversed; whereas, in the
beginning of our judicial history, it was just the other way;
there were two reversed to every one that was affirmed. It
shows to me that, at this time, there are an unnecessary number of appeals, that ought not to be taken. The question is,
How shall we dispose of that condition? By the method proposed, or can someone offer another?
As I said, following reluctantly behind the lead of the Committee, I have yet some personal suggestions to offer. My first,
is addressed to the court itself. I concur with Judge Bales, and
with the practice of the Appellate Court, and with the practice
of the Supreme Court as far as it is within its power, that the
opinions should be made short; that, so far as possible, they
should be per curiam, based upon a former decision, where they
involve merely matters of practice. The appellate court has
often decided cases, affirmed on the authority of a preceding
case; and, the Supreme Court has had a tendency, lately, to
make their opinions very brief.
It is true that our constitution requires that the Supreme
Court shall, in writing, state the question involved, and give its
decision thereon; but, that doesn't mean that a long and labored
and intricately reasoned opinion must be rendered in every case.
It would be sufficient if the courts should do as it did in some of
the years gone by, simply say, that, "counsel for appellant contend, that the demurrer to the complaint ought to have been
sustained. We think otherwise." (Applause and laughter.)
I want to suggest, in part as a solution for the question before us, first to the court: We have a statute which provides,
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(and had it since 1852, and I think before that), that the court
on affirming a judgment may in its discretion assess damages
in cases of money judgments, not exceeding ten per cent, and in
other civil cases in its discretion. That statute has been in
force for seventy-five years. In only one case in my experience
has an assessment of damages ever been made by the court.
Prior to 1852 the court in money judgments almost always
assessed damages, ranging from one, two, three, five, six and
ten per cent, and in that way discouraged frivolous appeals. It
is as much within the power now, as it was then, for the Appellate Courts to assess damages because the authority is expressly
granted to them; and, if that power were exercised, it would
have a tendency to make a lawyer reflect before he prosecutes
an appeal of scant merit. For instance, I rarely file a bond for
an injunction or attachment, because it is liable to kick back,
and the attorney's fees on the other side be charged up against
my client.
Now, if an appeal is not meritorious, or not sufficiently meritorious to cause a reversal of the judgment, it isn't wrong or
unjust to assess damages in favor of appellee as a part of the
judgment of the court. It may be in this day, with a view to
political popularity, the court has been reluctant to use its
discretion in this regard, because it is enough usually for the
court to bear the abuse of counsel, who has lost his case without
imposing an additional penalty. But I don't believe it would
make him much more wicked, if the court should add a little
penalty for the benefit of the attorney on the other side.
So, my first suggestion would be that the courts, both Supreme and Appellate, consider seriously the propriety of imposing an assessment of damages in civil cases where the judgment is affirmed. It may hit my clients, because I can't win
the cases I would like to win, and I sometimes take an appeal
when I ought not to do so. The client says, "Well, what will it
cost to take an appeal?"
"Oh, the court costs will be $25.00-a couple of hundred,
maybe."
"Go to it; we will see it through"; and, that is the spirit
with which we fight. As Judge Bales says, we want to hear the
last word.
So much for civil cases. Now, on the other hand, the court
docket is encumbered, just now, with a vast number of criminal
cases. Twenty or twenty-five years ago there arose and continuously up to the present time there has been, a sentimental
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craze of humanitarianism, or sentimentalism, or something of
that sort, and our criminals now in the prisons are rather
favored guests often; and, they have baseball, and band concerts, and holidays, and picture shows, and all that. I don't
object to that, and that isn't pertinent to the question.
Some years back we passed a law called the indeterminate
sentence law, or as the darkey said, "indiscriminate-givin'
two yeahs with the privilege of fo'teen"; so that a convict is
sent up, and regardless of the seriousness of the offense with
which he was charged, he can get out at the expiration of the
minimum term if he behaves well. That may be all right. I
am not here to discuss that; but in 1911 the Legislature made a
radical change in our criminal procedure. For a hundred years,
almost, we had gone along, in this state, in the belief and under
the practice, that after a man was convicted of a penal offense
he must immediately begin the service of his term of imprisonment. No bond, no remedy, no provision, no appeal could stay
the immediate execution of the imprisonment sentence.
We, in this country, as you know, under our form of government have made supreme the individual. All our legislation,
and all our practice, and all our criminal policy, have hedged
about a man accused of a crime; he gets all the safeguards that
can be dreamed of, as against oppression by the crown, or by
the state. He must be tried in the district where the offense
occurred. But can take a change of venue from the county and
take a change of judge, and he can postpone the trial, if he so
desires; but, the state can do neither of the first two, and cannot
delay the trial beyond three terms of court.
He has from ten to twenty peremptory challenges of jurors
in any case of felony; he is clothed with the presumption of
innocence of any offence charged, and he has the benefit of requiring that every man on the jury, acting individually, shall
be convinced beyond a reasonable doubt of his guilt, before he
can be convicted of any offense whatever.
When a verdict of guilt is returned by a jury, and a man is
convicted, an application for a new trial is made; and then the
judge, the thirteenth member of the jury, solemnly passes on
that motion, and pronounces his decision, that verdict ought to
be sustained. That is a fair trial, that is such due process of
law as answers all the requirements of all constitutional requirements. The change made in 1911 did not appeal to me as right.
It seemed to me to justify criticism as to the administration of
law against the rich and the poor, when it was provided that
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after a man had been convicted of a felony and given notice of
appeal, he could by procuring a bond stay the sentence of
imprisonment.
It seems to me to engender and justify the criticism which
was heard recently, that you can't, in this country, convict a
million dollars; and that so far as possible we should get away
from that condition; and in my opinion this Committee on Legislation and Jurisprudence and Law Reform might well recommend to the Legislature that the provision of the law authorizing the giving a bond or bail, and staying the sentence of imprisonment in a penal institution on conviction of crime should
be repealed.
In the year 1907 and 1908, twenty years ago, the Supreme
Court reviewed and disposed of twenty-seven criminal appeals.
In 1912, the next year after the passage of the act, to which
I have just called your attention, the Supreme Court disposed
of 34 criminal appeals; or, in other words, the number of appeals increased nearly one-fourth.
In 1927 and '28, the present year, the Supreme Court has disposed of 47 criminal appeals, not including the last three or four
weeks, which makes it past fifty, or practically twice the number that were taken in the same time, twenty years ago.
In the criminal appeals that have been taken to the Supreme
Court in the last year, thirty-two were affirmed, one was dismissed, and fourteen were reversed. In other words, more than
two to one of the criminal appeals that are prosecuted by the
Supreme Court now, are affirmed and found to be without substantial merit; so that it seems to me that this Committee might
in addition to its own recommendation, if it sees fit, recommend
that this statute granting the right to postpone the taking
effect of a sentence of imprisonment, should be repealed.
I believe it would be wholesome. I believe it would be effective. I believe we should attempt to discourage appeals and
that would tend to promote peace and good order in society.
I have just one other suggestion, and I have been reluctant to
offer that, although I have thought of it for sometime; and, that
is this: this problem which confronts us today has been a problem for forty years, and the Legislature in 1889 passed an act
providing for the appointment of commissioners to relieve and
assist the Supreme Court in the performance of its work. The
Legislature took the liberty of appointing these commissioners
and under that arrangement the Supreme Court operated for a
time until the validity of that statute was challenged. When
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that Act was challenged the Supreme Court held it was unconstitutional, because the judicial department is independent and
equal and coordinate with the Legislative and with the executive; and, it isn't within the power or province of the Legislature to name any one to assist the Supreme Court, or to have
access to its records, or books, or to impose its appointees upon
the court; and the court held that the Legislature couldn't appoint a judicial officer; and in case of vacancies, this act provided that the governor should fill the same, but the court held
that he couldn't appoint a man who was to have access to the
confidence of the Supreme Court.
The point I have to offer is this: there is nothing which would
prevent the Supreme Court itself from appointing such assistants as it may deem necessary, under sanction of legislature.
The Appellate Court has been doing a wonderful work, and
yet it doesn't get the credit abroad to which it is entitled. The
opinions of this court are not published in the reports of selected
cases. They are not given the authority to which they really
ought to be entitled in other jurisdictions; and, it is unfortunate
because they are passing on some of the most vital questions
that affect society. I have to suggest here, that the Legislatures
should make an appropriation of fifteen or eighteen thousand
dollars a year, and authorize the Supreme Court to appoint three
men at a salary of five thousand dollars each, and call them
assistants or commissioners or what you may please, to work
in conjunction with the Supreme Court, and under their directions and regulations, in doing the work that is now upon them.
The court,. with its knowledge of the members of the bar of the
states, could pick out three young men around the age of forty,
entirely competent to make a judge of the court itself, and let
these men do as the commissioners originally did, prepare opinions, report them to the court, and let the court criticize and
adopt, and give them out as official decisions of the court.
I believe in this manner the immediate congestion could be
greatly relieved; and, if in the course of years it proved that
this was an efficient and wise and practical way of handling
the business, the Appellate Court might in fact be abolished
and the number of assistants or commissioners increased to
nine or seven, and the work be carried on; and we would have
but one set of reports, we would not have the occasion for petitions for rehearing in Appellate Court, petitions for transfer
and all the delay and extra labor that is entailed by the present
dual system.
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I suggest that, but my principal suggestion is that three at
least, might be appointed in the existing emergency, be selected
with care to work in conjunction with the court; and I believe
that they would, if they are as efficient as they naturally ought
to be, and I think would be, immediately accomplish a vast
amount toward relieving the present congested condition of the
docket of the Supreme Court. (Applause.)
CHAIRMAN GAUSE: Now, to go on with the discussion, at this
time it would be well for us to know something about the statistics of the condition in the Supreme Court, and Judge Martin
of the Supreme Court is the only judge here from this court.
I know we would be glad to hear what he may have to say on
that subject. Judge Martin. (Applause.)
ADDRESS OF JUDGE CLARENCE R. MARTIN.
It is a privilege to be present at this important meeting of
the Association and to address you as a representative of the
Supreme Court.
It is also a personal pleasure to be called upon by the presiding officer, a former member of our court, and to participate in
the deliberations of the Judicial Section, the institution of which
is the result of the constructive thought of our honored President, whom I have known and revered for more than twenty
years.
As a very young lawyer, representing my first client in a
proceeding in which the United States Government took, by the
power of eminent domain, some additional land for the military
reservation at Fort Benjamin Harrison, I first met Mr. Van
Osdol and began to admire him as a gentleman and a leader of
the Indiana Bar. It gave me courage when he looked with favor
upon my work in that case, because he engaged me, then a mere
boy, to prepare a brief for his client, who was a co-defendant.
On behalf of the members of our court, I desire to say that we
regret it is not possible for more of us to be here, but that we
all appreciate the work of the Association, valuing particularly
the activity of your committees on Legislation and on Jurisprudence and Law Reform and your discussion and efforts toward
the ultimate solution of the problem presented by the constantly
increasing number of cases appealed from the trial courts.
I have followed with interest the report of the Committees
headed by Mr. Simms and Judge Eberhardt, the address by
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Judge Bales and the discussion which was followed by Judge
Montgomery.
My close contact with the problem you have been considering
has caused me to think it over from numerous angles. You
have discussed many of them, but if I may have a few minutes
of your time I shall endeavor to mention some that have not
been touched upon or at least not exhausted.
Let me first say, however, that any views that I may here
state are expressions of my personal opinion, and I do not undertake to speak on this question for any of the others who comprise the membership of the Supreme Court.
WHAT IS THE EXACT SITUATION WITH REFERENCE
TO THE CONGESTION OF CASES IN THE SUPREME
COURT?
There are now pending on the regular docket of the court
fully briefed and ready for decision, 71 cases. These cases were
distributed as follows: in 1926, 1; in 1927, 45, and in 1928, 25.
There are now pending on the advanced docket, 235 cases.
Distributed: in 1924, 10; in 1925, 25; in 1926, 55; in 1927, 96;
in 1928, 49.
There are now pending on the transfer docket, 126 cases. Distributed: in 1924, 4; in 1925, 14; in 1926, 24; in 1927, 54; in
1928, 30.
These cases have been in the possession of the individual
judges, since distribution. The judge having the least total
number of cases, has on his regular docket, 10 cases; advanced
docket, 22 cases; transfer docket, 16 cases; total 48. The judge
having the greatest total number of cases has on his regular
docket, 17 cases; advanced docket, 61 cases; transfer docket, 48
cases; total, 126.
There are now filed with the clerk and being briefed in the
Supreme Court, 98 cases. There are now distributed to the
judges of the Appellate Court 47 cases, and there are also fully
briefed and ready for distribution 59 additional cases, making
106 cases ready for decision by the Appellate Court.
There are also now filed with the Clerk and being briefed in
,he Appellate Court 159 cases, making a total of 265 cases pending therein.
Estimating that petitions to transfer will be filed in one-third
of the cases after they are decided by the Appellate Court, 88
of these cases will be considered ultimately by the Supreme
Court.
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Thus it is seen that we have 306 original cases now before
us, and soon after the summer vacation will have 404 original
cases; that we now have 126 cases on transfer and within a few
months will have approximately 214 transfer cases; a grand
total of about 618 cases.
For the information of the Committee, I have prepared a
table showing the distribution of cases in the Supreme Court by
dockets, years and judicial districts, as follows:
Table Showing the Dsstribution of Cases sn the Supreme Court on
July 10, 1928.

Supreme Court
Judicial District.

Year
)M
to 00.
01 C1 C11 1C14

-t

Regular

1-4

vI

1

Advanced ----------Total ---------Transfer ------------

1-4

1-4

v-I

45

25

17

13

o

V

13

10

10

19

0
E

71

14

10 25 55 96 49 61 57 24 22 71 235 47
10 25 56 141 74 78 70 37 32 90 306 61
4 14 25 54 30 48

20 14 16

28 126

Total Cases and
Transfer Cases ---14 39 80 195 104 126 90 51 48 118

25

432 86

1927
1928
The number of cases distributed to the Supreme Court in 1927 and in
the first six months of 1928 is as follows:
Regular docket -----------------------------------76
Advanced docket ---------------------------------140
56
Total -----------------------------------Transfer docket -------------------------------Total ------------------------------------

216
90

86
42

306

128

Let us examine the rate at which the Supreme Court has
decided cases since January 1, 1927. For convenience we will
refer to the opinions published in the Northeastern Reporter:
Volume 155-19, 156-15, 157-16, 158-10, 159-11, 16014, 161-26. Total for the one and one-half years 111, of which
one judge wrote 17, second judge 15, third judge 26, fourth
judge 30, fifth judge 18, per curiam 5.
At this rate it would take three and a half years to decide
the 404 original cases, to say nothing of the time spent on the
214 transfer cases.
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(It may be noted in passing that the Appellate Court in the
same year and a half wrote 514 opinions, but the prima facie
comparison of figures is not a fair one because the Supreme
Court figures do not include the number of cases in which petitions to transfer were denied. That work of the Supreme Court
does not appear in the reports. During this period the Supreme
Court devoted an unusual amount of time to certain questions,
such as the one involved in the decision of Wallace v. State, 199
Ind. 317, 157 N. E. 657.)
The next topic I will touch upon is one which members of the
bar are reluctant to publicly discuss, viz:"
CANNOT SOME OF THE CONGESTION BE ELIMINATED
BY THE SUPREME COURT ITSELF WITHOUT LEGISLATIVE RELIEF?
The Supreme Court, without additional legislation or more
power than it now possesses, could eliminate some of the congestion which exists, by a better and more modern system of
administration and a more efficient application of its time.
Twenty-five years ago the late Judge Frank S. Roby (that
masterful jurist whom I served as a law clerk) then a member
of the Appellate Court, in an able address before this Association
(Report 1903, p. 125) in describing the system of administration at that time, and which has not since changed, said:
"There is still nothing to prevent an individual judge
retaining a record, distributed to him, during his pleasure, which sometimes exceeds the limit of other men's
patience. The time must come, and it ought to come
soon, when distribution will be made to the courts themselves, the cause considered on a stated day-each member participating therein-oral argument being required always, except as otherwise directed by the
court, after which the chief justice or judge will designate the writer of the opinion. When such practice
prevails petitions for rehearing will be less frequently
made, and when made will be more candidly considered. Records will not then be either forgotten or
ignored, unless every member of the court so desires,
something that is not likely ever to occur." * * *
"Under the vicious practice by which one member
of the court may examine a record, reach a conclusion,
write an opinion, secure its adoption, and become personally responsible therefor, it is sometimes apparent
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that criticism is met by him in the spirit of a partisan
advocate. There are certain infirmities known as pride
of opinion, dread of appearing to vacillate, a desire
to seem consistent, which do not accord with the impartial discharge of judicial duty. The only consistency a just man may know is the consistency of truth.
Independent scrutiny is a very great benefit to the appellate court work and to those whose causes are heard
by that tribunal.
Other judges have also advocated a change in this system for
the past quarter of a century. I have suggested, and will continue to suggest that briefs be examined and that members of
the court inform themselves in advance about the cases in which
the other members bring in opinions. Unless snap judgment is
taken, which is always a dangerous thing to do, time must be
taken in the consultation room to examine the law, or the case
must go over to allow time to study it, after which the entire
discussion must be repeated.
I believe that the time spent in the consultation room should
be devoted to consultation. It is no secret, especially to the
former members of the Supreme Court who are present, that
hours upon hours of time have been wasted in conference, when
the discussion goes far afield from the case under consideration.
The oral orguments could be shortened and made more valuable by making them less formal. The "speech to the jury" type
of argument which we often endure, serves no good purpose
in an appellate court room.
As Chief Justice changes every six months, so does the character of the administration of the court change every six months.
An efficient administration, if backed by authority, could bring
down from the shelves all the four-year old cases and decide
them before later and less important cases are decided. It
could prevent summary, original proceedings from being held
up for months, (as has been done in several recent applications
for writs of prohibition) or for years (as has been done in one
indirect contempt case), and could prevent appellants who finally
get their case reversed from serving years in the penitentiary
(as happened in a case decided last April).
The number of opinions turned out by each judge is not
always indicative of the comparative amount of work done by
that judge, and while the work turned out during the year 1927
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is far below the former average of the court (one judge wrote
opinions in but eight cases, another wrote opinions in 24, and
the average was 16), it is not as bad as it appears when we
consider the number of cases considered upon petition to transfer from the Appellate Court.
Judge Roby, in reviewing the work of the Supreme Court
in its former days of stress, said:
"The members of the Supreme Court of Indiana were,
for many years, the most thoroughly overworked citizens of the commonwealth. With more than twelve
hundred cases on the calendar, its five judges deciphered countless pages of longhand hieroglyphic
transcripts, breathed the fine dust of years accumulated thereon, read written briefs, examined authorities
cited, searched for those not cited, and wrote their own
opinions with their own hands in the earnest endeavor
to dispose of the volume of business cast upon them.
Illy ventilated rooms, and long and unreasonable hours
of labor, are known to have shortened some lives. That
the work was so well done, and was of so high a character, bespeaks the intelligence and fidelity of those
who did it."
But if the court today should work as hard as in the days
just described, I do not believe it could end the congestion. The
cases now are more exhaustively briefed, present more numerous and more difficult questions and the plain fact of the matter
is that a court of five judges is too small to exercise the complete
final jurisdiction over three million people whose right to appeal
is practically unlimited.
Of course, a court of five judges could seal up their bookcases and sit down with a pair of briefs and dictate on the
"guess-'em-off" plan some sort of an opinion in a day's time in
most any case, even if it had taken weeks to try and months
to brief, but such work, even though the right result might be
reached more often than a wrong one, would be of little value
to the profession.
The court exists for two main purposes, first to decide the
cases right, and second to state the law so it will be of benefit
to the bar and to the State, and it takes longer to perform the
latter purpose than it does the former.
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DISSATISFACTION WITH PRESENT SYSTEM OF THE
TRANSFER OF CASES FROM THE APPELLATE TO THE
SUPREME COURT.
I am informed that there is considerable dissatisfaction among
many lawyers with the provisions of the law relative to petitions
to transfer to the Supreme Court cases decided by the Appellate
Court. (I can readily see how many of the 126 sets of attorneys who have pending petitions, some of whom have been
waiting for action by the Supreme Court for two, three and
four years, are thoroughly dissatisfied.)
Petitions to transfer can only be based on error appearing
on the face of the Appellate Court opinion-viz: when that
opinion contravenes a ruling precedent of the Supreme Court,
or when it decides a new question of law erroneously, and the
charge is made that by adopting an opinion which does not
cover all the points raised in the case the Appellate Court can
bury the real controversy and leave the losing litigant without
a chance of getting his question reviewed in the Supreme Court.
The Constitution provides in effect that the Supreme Court
shall write an opinion covering every point raised in every case.
One statute provides that the Appellate Court shall be governed by the same rules, practice and proceedings as the Supreme Court, while another provides that the Appellate Court
shall write, an opinion in every case reversed. Not withstanding
a decision in 1901 that the Constitution does not require the
Appellate Court to write opinions in affirmed cases, the question
has again been raised in several cases now pending in the Supreme Court.
The losing party in the Appellate Court has nothing to base
a petition to transfer on when the opinion consists of two words
"Judgment Affirmed," and Judge Roby, in his 1903 address
(Report 1903, p. 126) in speaking of such affirmances without
opinions, said:
"They were productive of very bitter and just complaint"

*

*

*

"in order that a petition to transfer

from the Appellate Court of Indiana be of any utility
it is necessary that a fair statement of the essential
facts upon which legal conclusions are predicated
should be contained in the opinion, whether for reversal
or for affirmance."
(And I should think the limit of a lawyer's endurance would
about be reached when the Appellate Court, after rendering a
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long and apparently sound opinion reversing a case in his favor,
which is published in the unofficial reports, withdraws the
opinion and affirms the case with a two-word per curiam without
a word to indicate the reason or authority for its second action.)
The Committee on Jurisprudence and Law Reform, which
consisted of Elmer E. Stevenson, Chairman; Harry C. Sheridan,
J. W. Fesler, Moses B. Lairy, Charles Remster, Charles M.
McCabe and Edgar M. Blessing, which reported to the 27th
annual meeting of this Association in 1923, recommended:
"That a change should be had in the law relating to
the matter of transfer of cases from the Appellate
Court to the Supreme Court. Under the present statute the Supreme Court is limited wholly to the opinion
and decision of the Appellate Court in determining the
right to transfer. It is believed that a statute should
be enacted giving a right to such a transfer in all cases,
such right to be determined by something like the present writs of error, or certiorari. In the latter way a
case could be better presented for the consideration of
the Supreme Court."
I do not have the figures at hand regarding the number of
petitions to transfer acted upon by the court during the past
year and a half, but as I have already pointed out, the number
of such petitions filed was almost half as many as the total
number of original cases distributed, and approximately onethird of the time of the court is devoted to the consideration
of cases on transfer.
AUTHORIZING BY CONSTITUTIONAL AMENDMENT THE
ENLARGING OF THE SUPREME COURT.
It seems to be generally agreed that the Constitution should
be amended so that the number of judges of the Supreme Court
could be increased, and that the one court of appeal should be
made large enough to care for all the appellate business of the
State.
Professor Edson R. Sutherland, of the University of Michigan,
in discussing "Problems of Appellate Procedure," recently said:
"Double appeals are an economic waste and a menace
to public confidence in courts. Reversals of one appellate court by another appellate court tend to discredit
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the whole judicial establishment in popular esteem.
This is a serious thing under present conditions."
(The Notre Dame Lawyer, December, 1927.)
The principal defects of the intermediate or co-ordinate appellate court system, viz: uncertainty of jurisdiction and double
appeals (i. e. consideration on petition to transfer) can be
removed, by establishing a Supreme Court large enough to
finally dispose of all appeals.
If the Supreme Court is increased to more than seven judges,
it should be divided into divisions, I believe, because a court of
more than seven judges is unwieldy.
States which have authorized divisional organization of their
courts of last resort are Alabama, California, Colorado, Florida,
Georgia, Iowa, Kansas, Mississippi, Missouri, Oklahoma, Oregon
and Washington.
Provision is usually made that if there is a dissent in any
division or if there is a constitutional question involved, or if
a former adjudication is to be overruled the case shall go to
the whole court. I believe the full court should also consider all
petitions for rehearing, his should eliminate to a great degree
the possibility of inconsistencies between the different divisions.
A Supreme Court of three divisions or possibly of two divisions, of five judges each, with a chief justice to act as an administrator and co-ordinator would, I believe, be sufficient to care
for our appellate requirements. But the constitutional amendment should be so drawn as to enable the Legislature to take
care of our future needs without subsequent constitutional
amendment. However, as has been stated by Judge Gause,
it will take a number of years to amend the Constitution to
permit more than five Supreme Court Judges, so that our present
concern is to provide a system that will eliminate congestion
under the present organization of the Supreme Court and that
will also prove of value when the Constitution shall have been
amended.
THE SUGGESTED PLAN SHOULD BE CONSIDERED IN
CONNECTION WITH APPELLATE SYSTEMS
OF OTHER STATES.
The plan presented by your Committee is such a radical
departure from our present form of appellate procedure that
considerable time ought to be taken by all lawyers and judges
of the state to study it thoroughly, and to determine whether it
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is the beet remedy for our trouble. Even if endorsed by the
Association, I believe it would require considerable effort to
insure its enactment as a law, in the absence of the full discussion I suggest.
It seems to me that before it is proposed to the Legislature
a careful study and report should be made of the appellate systems existing in Ohio, New York, Illinois, Kansas and even in
Missouri and Texas. Those states have been confronted with a
similar problem, and so far as I know, none of them except
Kansas has adopted anything like this plan. By this I do not
mean that the plan is not a good one, or may not be the best
one for our needs. I am frank to say that I should want to study
it further and that I feel we should be sure that we are right
and then go ahead.
A PROPOSED PLAN FOR FIVE DISTRICT COURTS OF
APPEAL (to replace the Appellate Court).
If there was not hope that ultimately a constitutional amendment would be adopted whereby the Supreme Court could be
enlarged, I should not hesitate to advocate that the present Appellate Court should be transformed into a number of district
courts of appeal-an intermediate appellate court, with final
jurisdiction in certain cases:
Five district courts of appeal-one sitting in each Supreme
Court district (and there should be a rearrangement of the
Supreme Court districts to equalize the population therein contained) would bring an appellate court closer to the nisi prius
courts and more readily accessible to the lawyers. The composition of each district court of appeal could consist of, say,
two regular judges elected for that purpose and two or three
others to be chosen from time to time for temporary service
from among the trial judges within the district, with the Supreme Court judges assigned to the courts of appeal in their
home districts.
Such a system, like our present system, would have the drawback of the "double appeal," but it would have numerous advantages. Many appeals could be stopped there and a final appeal
to the Supreme Court in the most important cases could reach
a final conclusion much more speedily than under the present
system.
Moreover, the state could thus avail itself on appeal of the
services of many of the able jurists on its trial benches, at times
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when their services in the trial work was not needed. The
work also would doubtless prove attractive to the trial judges.
PLAN FOR IMMEDIATE RELIEF FROM PRESENT
CONGESTION.
If the plan proposed here today, or some other plan that may
be agreed upon, is submitted to the Legislature and enacted into
law, the problem for immediate relief from the present congestion still confronts us, and will confront us for several years.
So regardless of the possibility of the enactment into law of this
plan, some definite suggestion should be made to the Legislature
for immediate relief.
As I have pointed out, the Supreme Court has pending before
it now ready for consideration 306 appeals and 126 transfers,
and has 98 more appeals now on the Clerk's Supreme Court
Docket being briefed and the prospect of a large number of
petitions to transfer in the 265 cases now pending in the Appellate Court.
It will take time to put any new plan of appellate procedure
into effective working order, and even though the new plan
may reduce the work so that the courts can finally decide cases
as rapidly as they are filed and briefed, yet it readily can be
seen that the Supreme Court has in immediate prospect the
consideration of a sufficient number of cases to require three
or four years' time to dispose of. In the meantime new cases
are being filed, probably as fast as the court could decide them
if no other business was before it.
So that in addition to the proposed new plan, some means
must be devised to enable the Supreme Court to catch up with
its work on cases now pending.
It occurs to me that the simplest plan to accomplish this result is to give the Appellate Court jurisdiction in criminal cases,
or in certain classes of criminal cases, increase the number of
judges of the Appellate Court from six to eight, and require
the court to sit in two divisions of four judges each, or to increase the number of judges from six to nine, and require the
court to sit in three divisions of three judges each.
If after such an enlargement of the Appellate Court and the
transfer thereto of the criminal cases, the Supreme Court should
catch up with its work before the Appellate Court does, cases
may, under the existing law, be transferred to the Supreme
Court "because of a disparity of numbers."

STATE BAR ASSOCIATION PROCEEDINGS

It is a well known fact that violations of the prohibition law
have produced a large number of appealed cases. Various questions arising out of the interpretation of the provisions of this
law, several times amended, have been decided by the Supreme
Court, and appeals involving the law are not so numerous as
they were a few years ago. These cases may continue to decrease
to a point where they will be no longer the principal cause of
the congestion of the court's docket. Thus it might be well to
make the increase in the number of judges on the Appellate
Court a temporary increase, say, for four years. (Applause.)
CHAIRMAN GAUSE: This is a matter of a good deal of importance to all of us, of course. We had scheduled for this afternoon a completion of this discussion. We have not heard from
Mr. Simms, the Chairman of the Legislative Committee, or
Judge Eberhart, the Chairman of the Judicial Reform Committee, or Mr. Browne, who was a member of the Sub-committee. He and Judge Ewbank drew this bill. We have opened
up the gates for general discussion; we have not heard from
the judges of the Appellate Court who are in attendance.
There are three judges of the Appellate Court here; I believe
only three; no other judges of the Supreme Court except Judge
Martin. We would like to hear from Judge Alonzo Nichols, of
the Appellate Court. (Applause.)
JuDGE NICHOLS: Mr. Chairman, this morning I was greeted
by one of the Reception Committee in a most cordial way, and
in the course of his talk with me he said, "By the way, you
treated me very kindly last week. You affirmed one of my
cases." And we had a very happy time together; but I haven't
met the gentleman on the other side who is probably looking for
the idiotic judge who decided that case against him. I don't
know just the frame of mind that he is in.
I had, a few weeks ago, what was to me a laughable letter
from a gentleman in a city not far from, and about the size
of Fort Wayne. It happened that we had been called upon to
decide a case involving a false imprisonment. We thought the
question should have been submitted to the jury, so we reversed
the case. The letter I received was to the effect that if I could,
in some convenient place, amend that decision by showing that
the appellant in the case had since been sent to the penitentiary,
it would be helpful. I haven't yet rewritten the opinion.
We can't always get these cases decided so they suit all of
you. We have found that pretty hard to do. Generally speaking,
about half are pretty well satisfied, but not all.
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In one case we had a petition for rehearing filed by both sides.
I have forgotten now how I passed on that petition, but I presume that I must have decided it right.
If you think the task of a judge of the Appellate Court is an
easy one, you are not at all right about that. Some of these
gentlemen with whom I am associated, are hard to deal with.
I have a time sometimes in getting them to see the law as it is,
but we are doing the best work we can for you.
A little over nine years ago we found the Appellate Court
with about 550 cases ready for decision. There was one time,
three years ago, when we practically had the court up with its
docket. I think it is proper for me to say we haven't always
done our work in the daylight. Some members of the court,
possibly all of them have worked in the night as well as the
day.
Then, you remember that bill approved March 12, 1925, which
made a change of jurisdictional lines by which will cases and all
the damage cases were referred to the Appellate Court-that
is, all such cases as were thereafter appealed were to be appealed
to the Appellate Court. But the Supreme Court magnanimously
construed the act to mean cases then pending, and handed over
eighty-five cases to us at one time. We took them up and did
the best we could, and I think all have now been' disposed of;
but this made it impossible for us to keep up with our 'own work.
As I understand, the discussion on the proposed bill for relieving the courts will come up again in the morning, and I have a
suggestion I would like to make then, along with my expression
of appreciation for the work that has been done by the Committee. I am sure, unless you are willing to follow the line that
Judge Martin suggested to you this afternoon, you cannot afford
to transfer the misdemeanor cases to the Appellate Court. Since
March 12, 1925, there have been 1045 cases filed in the Appellate
Court, 720 in the Supreme Court. Now, if you transfer all the
misdemeanor cases to the Appellate Court, I think I may say,
speaking in round numbers, it will mean at least three-fourths
of the criminal work of the state.
Hadn't you better stop and think before you do it? (Applause.)
CHAIRMAN GAUSE: Judge Enloe of the Appellate Court.
(Applause.)
JUDGE ENLOE:
Mr. Chairman and Gentlemen of the Indiana
State Bar Association: I have been very much interested today
in the discussion of some of the problems that have been before
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the Association, particularly those relating to the work of the
Supreme and Appellate Courts. I was interested in the report
made by Judge Martin and in the remarks by Judge Nichols.
Since I have been on the bench, in some instances we have
granted additional time for oral arguments and in two or three
cases extended the time to four hours, two in the forenoon and
two in the afternoon.
We have down there on the docket of our court now a case
that is up for consideration. The appellant's brief contains
907 pages; the appellees' brief contains 743 pages. The apellant's reply brief contains approximately four hundred pages;
the transcript of the record contains about 6,000 pages of legal
cap. A few weeks ago we set the case down for oral argument,
one hour a side. Both parties joined in a petition to set aside
the assignment for oral argument and to continue it until another day. Petition granted. And yesterday Judge McMahan
brought me the good news that now counsel are asking for a
two-day oral argument, eight hours on each side. Isn't that
some job? That is one of the pleasures we have.
I was very much interested here in the discussion in regard
to lightening the docket. Of course we all remember as a matter of legal history, that a few decades ago when a review was
sought in a criminal case a writ of error Was a writ of right.
After a man was convicted, he went to the reviewing court with
a petition. The clerk was ordered to send up the record. They
reviewed it to see whether there was any error therein.
This manner of reviewing cases became too cumbersome so
the method was changed to that of appeal. Then we got to the
point where the appealing party had to assign the specific error
and say that the lower court erred in this and in that particular matter. And only such questions which were particularly assigned were noticed by the reviewing court. This was
done with the idea of expediting business,-lightening the labors
of the court; and we substituted appeal both in civil and in
criminal cases for the old writ of error which we formerly
had ii criminal cases and also in some civil cases.
I will say that I was fortunate enough to be born down in
Southern Illinois, Egypt, and began my practice there; I began
under the common law and practiced law down there for some
fifteen or eighteen years before coming to Indiana. Over there
we had this writ of certiorari and the expressions of opinion
of some of the men that I have heard here today remindsme
of back a few years ago, of the country horse and the first
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automobile,-they shied at it because they did not know what
it was, and didn't understand it.
There ought to be no trouble about it so far as this writ of
certiorari is concerned, and the only criticism that I would pass
upon the report of the Committee in that regard is that the writ
of certiorari as proposed by the Committee is too limited.
Now, get this in mind: a right of review by a higher court
is one thing. The method of review is a different thing. We
have heard the right of appeal discussed here today. The term
"right of appeal" has been used today in the sense of a right
of review. You may have a right of review by appeal. You
may have a right of review by writ of certiorari. Under our
appeal, they prepare for appeal, bond is fixed, up comes the
record and there it lies until the case is disposed of.
Let me tell you some of the things that have happened since
I have been on the bench. I recall one-case where an action for
damages was brought, based on the violation of a city ordinance,
-a junk dealer ordinance. There was a demurrer to the complaint with memorandum pointing out various alleged deficiencies in the complaint, but nowhere in that memorandum was
the validity of the ordinance assailed. The ordinance, so far
as its validity was concerned, was admitted on the face of the
demurrer.
In the motion for a new trial it was assigned that "the verdict
is contrary to law because-the verdict is based upon an invalid
ordinance." That was the motion for a new trial, and it was
overruled and the case appealed; and, on the theory that the
validity of that ordinance was in question, the appeal was taken
to the Supreme Court, and if I remember correctly, Judge Gause
was a member of that court at the time. When the Supreme
Court went to examine the record they found that the question
of the validity of the ordinance was not preserved in the record.
They transferred it to us, and the only question-and it was
not presented-that could possibly arise, was the insufficiency of
the evidence to sustain the verdict.
Recently on the day before a case in our court came up for
oral argument, the members were going through the files and
made the discovery that the bill of exceptions had been filed
long past the time allowed therefor.
I happened to be presiding in our division, and I asked counsel for appellant, "The only question you attempt to present
here is the overruling of the motion for a new trial, and that is
based upon the evidence in the bill of exceptions ?"
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"Yes."
I said, "Is your bill of exceptions in the record?"
"Oh, yes; oh, yes."
His attention was called to his failure in that respect. The
case ended right there.
Now, if that attorney, instead of that case hanging there for
two years and more after the judgment was entered, had been
compelled by statute to come to our court with a petition for a
writ of certiorari and in his petition had alleged the error, and
had set forth so much of the record as was necessary to present
the question, he couldn't have done it, you see, because when he
went to set out the record, his statement of the record would
have shown he had no question and the petition for certiorari
would have been denied, and all this time saved.
Case after case comes up on the whole record, when if they
were compelled to come by a writ of certiorari setting forth so
much of the record necessary to show the error relied upon, the
petition would be denied. Time saved; money saved.
Down in Illinois, in the practice down there under petitions
for writ of certiorari, when you go to the reviewing court with
your petition and set forth the record, if the record shows your
question is saved, the writ is granted as a matter of course.
The merits of the case are not determined on the writ of certiorari. The question is,-Does this petition show a question
of merit? If the petition shows such a question, your writ is
granted. If it fails to show such a question, the writ is denied
and the case ends right there.
Of course there are many details in connection with this proposed change that would have to be worked out carefully, the
use of the method as to various kinds of cases, but to my mind,
gentlemen, the petition for certiorari would be a very great
step forward in helping to solve a great many of the problems
of our courts and in expediting court business. (Applause.)
CHAIRMAN GAuSE: Judge McMahan of the Appellate Court.
(Applause.)
JUDGE MCMAHAN: Mr. Chairman, referring to the proposed
enactment, permit me to say that, as a member of the Appellate
Court, I am your servant and will cheerfully accept whatever
the bar of Indiana suggests. If the Committees in charge of this
matter desire advice from us, we are willing to give them the
benefit of our experience. As to the merits of the question under consideration, I have no fixed opinion. Let me give you a
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few facts and you can then judge whether some relief should
be had.
The first record I drew in my work on the Appellate Court
related to an action between a landlord and his tenant, for possession of a farm. The landlord brought suit for possession.
It remained on the trial docket for two years before trial, when
the landlord recovered judgment and an appeal followed. It
remained dormant in the Appellate Court almost three years.
Part of the land was in one county, and part in another county.
The landlord lived in one county and the tenant in the other.
The action was commenced in the county in which the landlord
resided. The tenant contended the action should have been
commenced in the county where he resided, although the statute
plainly said the action could be commenced in either county.
No other question was involved, but it was five years from the
time the complaint was filed until the case was decided on appeal, notwithstanding the constitutional provision that justice
shall be administered "speedily, and without delay."
Gentlemen of the bar, the remedy for such delays is largely
in your hands. Ten years ago the average time required to get
a case decided in the Appellate Court was 697 days, and to this
must be added the delay caused by petitions for transfers to the
Supreme Court. Last year the average length of time required
for the decision in a case appealed to the Appellate Court was
293 days, of which time, 175 days was taken by the lawyers in
the preparation of briefs. From the time the briefs were filed
it was 118 days until the cases were finally disposed of. That
was too long. There is, in my opinion, no good reason why a
case in the Appellate Court should not be decided within sixty
days after the briefs are filed. I believe the lawyers and the
Judges can go a long way toward remedying this condition without the aid of legislature. I have in mind a western state where
a few years ago the Supreme Court was three years behind with
its work. They changed their rules and required the appellant
file his brief when he filed his record. Within eighteen months
the Court was up with its work and it has been up with its work
from that day to this.
Too much time is taken up and wasted in the preparation of
briefs.. We have one case now pending in our court in which
the appellant has been granted twelve extensions of time. The
appellee has been granted six extensions. I don't know whether
he came back and asked for the seventh extension or not. Probably we are too willing to give time. If you lawyers were prac-
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ticing in some of our neighboring states you would not ask for
an extension of time to file your briefs because you would not
get it. There is no reason for some of the long delays. If you
want to appeal your case, you can do so within sixty days as
well as within one hundred and eighty days. If you want to file
a petition for a rehearing, it can be done in twenty days as
well as in sixty days. These delays must be remedied by the
legislature. But if the rules relating to briefing are changed,
and adhered to, and the lawyers and judges are industrious, we
will hear less about delays. What we need, is not more judges,
but more work by both lawyers and judges, and a less number
of long opinions. The immediate remedy is for every one to get
busy. (Applause.)
PRESIDENT VAN OSDOL: The Auditing Committee will consist
of William H. Trook, of Marion; George Batchelor, of Indianapolis; William M. Turner, of Osgood.
The Nominating Committee will consist of George Dix,
Charles McCabe and Dan Simms. Adjournment.
FRIDAY MORNING
July 13, 1928
The meeting was called to order at nine-thirty, President Van
Osdol presiding.
PRESIDENT VAN OSDOL: Gentlemen, the session last evening
when it adjourned had not completed the discussion relative to
the report of the Committee on Jurisprudence and Law Reform
and the Committee on Legislation. That should be completed.
We want to take a few minutes this morning before passing to
the unfinished portion of the program.
Judge Gause, you were a member of the Committee whose
report is now before the body. If you have anything that you
would like to say touching the matter under discussion, we will
hear you.
JUDGE GAUSE: Mr. President, I didn't intend to say anything.
I might tell something about the thoughts that the Committee
had in mind. These committees met in my office several times,
and I have done some of the clerical work, and for this reason I
have been somewhat identified with it.
This bill that was proposed really grew out of a conversation
that John Browne of Marion had with Justice Vandeventer of
the U. S. Supreme Court, who formerly lived at Marion where
Mr. Browne lives, and who was there last summer on a visit.

INDIANA LAW JOURNAL

Something concrete had to be offered by the Committee, not
with the idea that it would be perfect, nor with the idea that it
would be exactly what should be adopted, but it is very apparent
that something should be done. Judge Bales said yesterday
that it is more important that a case be decided right than that
it be decided hurriedly. That is true, but on the other hand, it
is very important that it be decided some time.
Now, Judge Martin's statistics disclosed yesterday that the
Supreme Court last year got behind two years- more than it was.
That is, it decided just about a third of the cases that were submitted to the Court last year, which meant at the end of last
year, we were two years farther behind than we were at the
end of the preceding year. At that rate in three or four years
there would be a serious situation.
The Committee had in mind to try and not burden the Appellate Court through the relieving of the deplorable condition in
the Supreme Court. The Appellate Court has been very faithful
and their burdens have been added to. It has been thought that
this bill which does give the Appellate Court jurisdiction in misdemeanor cases, that is, to review many upon application for
the right to appeal, although that adds to their work, that it
would be offset by permitting them to determine upon application whether appeals should be taken in many other small cases,
such as money judgments less than two thousand dollars, and
for possession of real or personal property where the value is
less than a thousand dollars.
It was thought that this method would do this,-it would not
only when it was apparent that there was no merit in the appeal,
enable the court to decide promptly, but it would get away from
this provision in the constitution which requires the Supreme
Court to write an opinion and discusd every opinion raised in
every case filed. It was thought by the Committee that it was
ridiculous that every litigant had a right to get into the Supreme Court in such a manner that the Supreme Court had to
write an opinion upon every question he raised in his brief.
A litigant ought to have a right, when he loses in the lower
court, to feel that he has that decision which can be reviewed
somewhat, but that doesn't mean that he has to take up the
whole record.
Then it was thought that some such plan as this would enable the court, if you had, say, four questions that you discussed
in your application to order so much of the record certified as
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was necessary to present the question they thought there was
merit in, and in that way simplify the procedure materially.
The Supreme Court of the United States last year disposed
of 859 cases. Judge Montgomery said yesterday that they had
to decide frequently only questions of whether there was a federal question involved. That is true in a measure in cases that
go from the State Supreme Courts to the U. S. Supreme Court.
That is hardly ever true in cases going from a Circuit Court of
Appeals. They do decide jurisdictional questions, just like our
courts do, but we know there are a lot *of cases appealed that
ought not to be, particularly criminal cases; and the greater the
congestion becomes, the longer the defendant knows that it will
be before his case is to be decided by the Supreme Court, and
therefore, the longer he can put off the evil day (to him the
evil day) by an appeal, the more certain he is that he will appeal.
Now, then, what is the cause of this congestion? In 1918
there were 22 (and that was an average year then), criminal
cases appealed. Last year there were 140, and that was a small
year. One year there were almost 250. There are about the
same number of civil cases.
Now, we have to do something, it seems to me, about this
criminal business, Although the Committee's suggestion may
not be the best plan, our proposals will be the means of getting
the members of the Association to study it out; then we can
finally evolve some plan that the Association can substantially
agree upon and that we can get the Legislature to adopt.
If the Association is divided, we will not get the Legislature
to act. An independent movement will not succeed. If out of
this discussion we can reach a plan that pretty unanimously will
be approved, I feel sure that the Legislature will enact the
measures our Association recommends. But, gentlemen, let's
bear this in mind; if no action is taken today, sometime before
the next annual meeting which would be after the next session
of the Legislature, let's either by the Association or by some
committee, have some definite plan that we can submit to the
Legislature that we think will give us some relief. (Applause.)
PRESIDENT VAN OSDOL: John Browne, have you anything
that you want to add to this discussion?
MR. JOHN BROWNE (Marion) : Mr. President, I have very little to add to what Judge Gause has said. It was I who happened to have the pleasure of an interview with Justice Van-
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deventer of the U. S. Supreme Court last Fall. That interview
ran through the course of an hour.
He told me that prior to the enactment of the Judicial Code
by Congress, the U. S. Supreme Court was four years behind
in their work; that after adopting the certiorari rule in the U. S.
Supreme Court they had been able to bring their business up to
its present term, or to its then present term.
As Judge Gause has indicated, they are now down-to-date and
it has all been brought about by the inauguration of the certiorari rule. I told him of the congestion prevailing in our
State. He said that we could dispense with that congestion if
we would adopt the certiorari rule as the U. S. Supreme Court
had done.
Judge Montgomery yesterday made the point that probably
many of these cases which had been disposed of during the last
year were disposed of due to the fact that no federal questions
were involved. Now, you must bear in mind that prior to the
enactment of the Judicial Code, in the federal practice, the same
sort of questions identically were raised then that have been
raised since; yet they were four years behind with those same
questions that they are now up-to-date on; and I could conceive
of no good reason why the same rule should not be adopted in
our state practice that was adopted to facilitate the business
in the federal courts.
So I reported this conversation to the Legislative Committee
of the Bar Association. After much consideration by that Committee, as Judge Gause has indicated, this proposed bill is the
result. Now, upon investigation by the Committee we feel that
probably fifty per cent of' the. cases that go up on appeal in
Indiana, especially criminal cases, are without merit.
Upon a brief petition for a writ of certiorari the question can
be presented to the Appellate or Supreme Court, as the case may
be, and they can see almost instantly whether or not there is a
question of merit involved in that particular case, and they can
dispose of it, either grant or deny the writ, with very little
effort as compared with the present system that we have
adopted. It will dispatch the business of the court undoubtedly.
It may be that intermediate appellate courts should be organized
in the State. We don't know. But this was the basis upon
which the bill proposed was taken up and considered by the
Committee and is recommended to the Bar Association.
Now, in the event the Association at this meeting should not
see fit to act definitely upon this proposed bill, the matter might
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be left over to the mid-winter meeting before the Legislature
convenes, and let action be taken then. Probably by that time
the bar will have had an opportunity to study the question more
thoroughly, and we feel when it is studied in all its phases you
will agree with the Committee that this bill or a bill in some
similar form should be presented to the Legislature for its consideration and enactment.
WILLIAM L. TAYLOR (Indianapolis): I hope we will not go
back where we were seventy-six years ago to the old archaic
system of the writ of certiorari. I was thinking as I sat here,
there are nine different pleadings that can be filed. It will simply cause delay and it will be a sorry day for this bar if we go
back to that old system. I hope, however, we can take this bill
and that there will be a committee appointed to look into it and
prepare something, and I agree that something should be done,
and have it presented before the next Legislature, but the writ
of certiorari is not the method to do it, in my judgment.
JuDGE ARINOLD (South Bend): I have given this bill some
study since I have had an opportunity to examine a copy of the
proposed bill.
I believe the criticisms which have been directed against the
writ of certiorari on this floor are due largely to a failure to
completely understand the distinction between a writ of error
and a writ of certiorari.
The writ of certiorari is a direction from a court of review
to the lower court on a petition presenting some questions of
law and that can be all effective under proper rules promulgated by the Supreme Court, and I am very happy to note that
in this proposed bill it is provided that the Supreme and Appellate Courts shall regulate the issuance of the writ, directing
the Clerk of the lower court to certify certain portions of the
record. That isn't archaic. It is an old right, but it isn't to be
assumed that because it is old it is cumbersome. On the contrary, it is the most effective, the cheapest and most direct
method of bringing before the court of review a question of
law and of having that court determine quickly whether there
is any merit in the contention of the appellant or petitioner for
the writ.
There were some remarks made yesterday about the delay incident to the writ of error. If we would only bear in mind the
writ of certiorari and writ of error are as far different as are
the writ of restitution and execution, we probably won't fall
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into the error of fearing that there is going to be thrust upon
us some archaic method of delay rather than expedition.
I am thoroughly in sympathy with all that is in this proposed
bill, but I am proposing, and I shall send to the chair four
amendments. (Proposed amendments were not voted upon.)
JUDGE GAUSE: The last Congress did pass an act abolishing
writs of error and substituting appeals. That only applies to
cases that are appealable as a matter of right. It does not affect
the right of review upon certiorari by the Supreme Court.
PRESIDENT VAN OSDOL: Judge Nichols, we will hear you
briefly, and then I am going to ask Dan Simms to close this
discussion. Don't think the Chair is arbitrary about this, but
we must get through.
JUDGE NICHOLS: I desire to call the attention of the Association to Section 6 of the proposed bill. There were some discussions yesterday with reference to whether there would be a
right to petition for transfer where a question has been reviewed by the Appellate Court on a writ. As I read this Section,
it settles that question. I think it is manifest that there is a
right of petition for transfer.
PRESIDENT VAN OSDOL: What has been said this morning
and yesterday indicates that many of you are giving your first
impression. I take it that before you conclude this question you
are probably going to ask for more time in which the Committee
should make further study and investigation, and as has been
suggested by one of the speakers this morning, if the mid-winter
session meets again this year, it will give opportunity for further study.
I am going to ask Dan Simms to close the discussion on the
pending question.
MR. DAN SIMMS: Mr. Chairman, Ladies and Gentlemen: I
think it is becoming apparent now that this subject ought to
be carried over to the winter meeting. It is a radical departure
in our practice and as has developed here, it is one that provokes a good deal of thought, and we all have the same ultimate
purpose in mind and we all want more time to study the question.
The Committee on Legislation and Jurisprudence and Law
Reform have been working very earnestly upon this question
for many months. We have not at all times been agreed by any
means in the Committee in our discussions upon the questions
that have arisen and that are involved in this proposed bill.
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With respect to the necessity of some method to relieve the
Supreme Court, I am content to leave that argument with the
paper read by Judge Martin yesterday. It is true we have been
talking about relieving the Supreme Court for many years as a
general subject, but this is not a matter concerning which we
should engage in the indoor sport of discussion, just to discuss
it. There is an emergency confronting the people of Indiana for
relief from the congestion in the Supreme Court.
It has been said, and I am not sure but what it is true, that
it is more important to a litigant ordinarily to get a case decided
than to get it decided right. Theoretically that does not appeal
to the conservative lawyer, I know, but many, many times important questions get tied up in an appeal and before the case
can possibly be decided and determined under the decisions that
now obtain, the whole matter has just faded away, and it is
of no importance whatever whether the man loses or wins, except for the court costs that are involved.
Now, starting with the premise that there is an absolute
necessity, that we are confronted by an emergency to adopt some
means of relief, our Committee had in mind the fact that every
case before it is ready for appeal; has been through various
steps in the trial court where nearly every right has been carefully thrashed out before the determination in that court. A
complaint is filed, a motion is made to make it more specific,
and when we get it made more specific, then we start in again
with a motion to strike out, and we trim the complaint by a
series of motions and demurrers and finally we get a complaint
that the trial court takes as a cause of action. Then we get
ready to frame up whatever answer we can conceive of and
ascertain whether our clients are sufficiently agile to furnish the
facts to prove that answer, and with that answer under the code
we file a series of interrogatories. Then comes the filing of a
second or third or fourth paragraph of answer, and the court
hears all of that, and bye and bye we get the case at issue.
Somewhere along there somebody files a motion and takes an
order to examine the opposite party under oath, and we go on a
fishing expedition, and we learn all there is about it, and a whole
lot more, and get that on ifie in court, and when one side files
that, why, the other side, not willing to be outdone, files a
counter-motion, and he takes the other fellow's examination.
When we get all that done, we call in a jury and we put in
some five or six days getting an ordinary jury to try an ordinary
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case. We learn the family history of the litigants, and we
don't stop there; we learn the family history of the witnesses
and of everybody concerned about it, and we find out whether
the politicians have something to do with this or not, and
whether this fellow has been working for a certain railroad
company or something like that.
By the time we get up to the trial and begin to introduce our
testimony, we have found out about everything there is to find
out, and we have a record of the whole thing, and then we
solemnly go to bat and try the case out before a jury, and when
we get the evidence all in, then we corner the court in chambers
and spend a day or two writing instructions and getting the
court to indicate in advance, as far as we can, how much argument he will make on our side when he is instructing the jury.
When we get that done, and perhaps get the court in a hole,
then we take those instructions, use them as a text and preach
sermons about them, and as long as the trial court's patience
will permit, argue pro and con. If somebody gets out of the record, we ask permission of the court to get up and come back at
him, and we try it out thoroughly, and when we get a verdict,
then we have a motion for a new trial, and all the motions that
precede that, and we poll the jury and do things like that, and
finally get a judgment for a thousand dollars, and the losing
party can appeal that case to the Supreme Court and go through
the methods that are provided to get our case up to the Supreme
Court, write a brief, from two hundred to six hundred pages
long, and take that case to the Supreme Court; it doesn't make
any difference so far as the money is involved who wins, everybody loses.
I am inclined to believe, as stated by one of the judges of the
Appellate Court yesterday, that what the constitution makers
had in mind was a review of a case in a court of last resort,
and that the method of the review was not of such great importance.
Now, we conclude first in our work in this Committee that it
was not every case that a man ought to have an appeal as of
right, but that there are many cases appealed that raise questions which have been decided over and over again, that there
are many cases involving questions not important to the public
and of very little importance to the litigants and that it was
unjust to the litigants and manifestly unjust to the public to
take up time to drag those cases through the courts of last
resort.
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And so we were then confronted with the method. I am not
thoroughly committed to the principles that are involved in this
bill. I want to say to you that I am not ready to vote today upon
the classification that is found in this bill. There are some other
things that I think ought to be written into the bill, and I think
will be written into the bill if we all go on studying about it
until the mid-winter meeting, but we concluded that we would
make a classification as nearly right as we could, and submit it
to this body for the purpose of inspiring thought and expression
here upon it so as to get the consensus of opinion, and it was
our view in the start that a matter as important as this ought
not to be determined in the short session that we must necessarily give to it here.
I believe the writ of certiorari is the most expedient method
of getting the question that is involved before a court of review
that has been invented in the field of jurisprudence up to this
time. It is the simplest way. If we don't want to abide by the
writ of certiorari as known in common law, we can incorporate
such restrictions as we want. We can aid it by statutory enactment and simplify it if it needs it. I don't think it does.
If this bill becomes law, there are two methods of getting before a court of appeal. One is by appeal as a matter of right;
the other by the right that rests in the discretion of the court.
Now, I think upon the study of this proposed measure, you
are going to have the same reaction that we had. At first we
were opposed to it, it didn't strike us right, but we came to
the conclusion that so long as we are simply trying to preserve
the rights of our clients that we are taking no chance whatever
upon the second class of cases, in which the question may be
reviewed upon writ of certiorari, as against that of a straight
appeal. I don't care whether it is a murder case or a case involving property or a bootlegger case or what kind of a case it
is. If you have a question where your client's rights have been
contravened, and you can make it appear by a simple petition
that the youngest member of the bar can write, you need not be
afraid that you are going to get lost in the courts.
So I sincerely hope that what has been said here will provoke study and discussion among yourselves, and I sincerely
hope the motion will prevail to carry this over for further consideration because I am confident that the more study you give
to the question with a view of meting out justice in Indiana in
accord with the provisions of our constitution that the more
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surely you will be driven to the conclusion that a method such
as this should be adopted.
Now, in the study of this matter, make up your mind first to
learn what the method is by writ of certiorari; make up your
mind whether you are willing to risk your case upon the discretion of your courts of last resort. I entertain not the slightest
fear upon that question; in fact, I wouldn't care if the only
method we had of getting into the Supreme Court was the latter
method. In undertaking to protect the rights of my own clients,
I would feel perfectly safe if all the cases would have to go that
way.
Having reached the conclusion, as I assume you all will, that
the Supreme Court needs relief, if you then reach the conclusion
that these cases ought to be classified, some as appealable as of
right, and the others by writ of certiorari, then the next question
that you will be confronted with is the proper classification of
those cases.
I want to say with respect to the suggested amendments proposed by Judge Arnold that I think he is entirely right. It
is suggestions of this kind which emanate from a study of this
bill that are going to help out, not only the committee, but you
and the State of Indiana.
I am very much pleased indeed at the range this discussion
has taken. I assure you the Committee had but one thought in
mind, and that was to secure the relief so much needed, and out
of the discussion I am fully convinced we will find a method.
(Applause.)
MR. BATCHELOR: I move, Mr. President, that this matter
be re-referred to the Joint Committee on Legislatoin and Jurisprudence and Law Reform with instructions to give the matter
further study and to report to the midwinter meeting to be held
not later than the middle of January. The motion was carried.
PRESIDENT VAN OSDOL: Judge Eichhorn will be heard now on
the topic, "Some Present Day Problems of the Bench." (Applause.)
(Address of Judge Eichhorn will appear in later issue of
Journal.)
PRESIDENT VAN OSDOL: This meeting will now resolve itself
into what is termed the Prosecuting Attorney's Section. Mr.
William L. Taylor will preside.
CHAIRMAN TAYLOR: My friends, we are invited here to talk
about the subject of prosecuting attorneys. I used to practice
criminal law; I was city attorney of Indianapolis seven years,
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elected four times, and thirty-two thousand cases went through
our police court while I had charge of the office. Of these cases
drunkenness, prostitution and
there were three classes:
gambling. We have practically none of that kind now. Once in
a while a gambler is found. In lieu of all that, around the
saloon everything revolved; in those days we had 780 saloons,
and a great many houses of prostitution, open and notorious, a
lot of gambling houses, open and notorious.
We haven't a saloon; we haven't a house of prostitution, and
we have once in a while a gambler nipped. But around the
saloon those crimes revolved, these 32,000 cases. Now, it is
around the automobile and the bootlegger, and so the business
of a prosecuting attorney is vastly different from what it used
to be. The question this morning is one of salary. The discussion will be led by Emsley Johnson of Indianapolis, and I
now introduce him. (Applause.)
(Address of Mr. Johnson will appear in a later issue of the
Journal.)
CHAIRMAN TAYLOR:

Mr. Oliver Starr, the Prosecuting At-

torney of Lake County, will lead the discussion.
MR. STARR: It is altogether wrong to place any responsibility upon the legal profession for the recent spread of criminality. The fault lies in the home. It is the crop that is being
raised before they are twelve years of age that makes the criminal. As long as you have the divorce evil as we have it today,
as long as you have the uncensored magazines which you find
on the news stands over the country, as long as you have the
half baked college professor talking about the sex appeal and
those things, you can expect that crime will continue and that it
will be on the increase.
You will remember, gentlemen, that along in the nineties we
had folks that were preaching that the Goddess of Liberty stood
out there to welcome the entire world. We assumed that everybody was coming to our shores seeking political or religious
freedom. This was not true. Until our recent laws were enacted restricting immigration, the foreign countries were ridding themselves of their criminals by sending them to America.
We are reaping today the harvest of unrestricted immigration
and this is one of the causes of the spread of crime in this
country.
I am not talking about foreigners like Carl Schurz. Men of
this kind are the back bone of the country, of course. But the
recent importation; they were coming more than a million a
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year; they didn't come seeking freedom. Some came to better
their pocketbooks, to get more in their stomachs. A lot came
because they were weaklings and couldn't stay at home; and if
you look over the dockets in Lake County, and look at the names,
you will conclude there aren't many named Jones or Smith.
I for one am in favor of the recent move that the United States
has taken, to examine those people under the restricted quota
plan, to find who they are, and I am in favor of more restriction
than we now have.
Prosecuting attorneys are not to blame for the present situation. To censure them would be like getting out and railing
at the doctors because they don't cure all the typhoid fever.
That isn't the way to cure disease. The way is to go and clean
up the wells, clean up the towns, and if the mothers (and I suppose there are some in the hearing of my voice) will start on
the little boy or girl in time, you don't need to fear that the
prosecutor is going to get hold of that fellow. That is the place
to start,-at the roots of society.
I was put down to discuss some of the things that would be
talked about on salaries. I supposed when I got this notice, it
brought me in as by writ of certiorari, as a sort of Exhibit A on
That is all
this question of fees. (Laughter and applause.)
right. I am glad to come down here and I would like to meet all
of you and know you.
I want you to know that we have a great county up there.
I don't hear the people of Lake County saying much against my
fees. Now, there are some lawyers, Qf course, who don't like
to see another lawyer make a living. I don't know why.
Lawyers are inclined to be conservative. I haven't any hope
of much reform coming direct from the lawyers. It didn't come
in the British Empire, and it won't come here because as you
know, as lawyers get a little older, they gravitate around to the
side of the defense. You see the best lawyers in the country
defending cases. There are some changes in the criminal procedure that I think would be wholesome. I am in favor of giving the trial judge more power and allowing him to comment on
the evidence. I am also in favor of simplifying the method of
selecting juries in criminal cases. Last year I spent a total of
two months out of the twelve in making up juries.
I want to tell you a little about the fee system as it applies in
Lake County. We have a rather peculiar situation. It is a
grand county. We have a larger number of cities and towns
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than any other county in idiana. We have a larger foreign
population than any other county.
We have Hammond with a population in excess of sixty thousand; we have East Chicago that has about sixty-five thousand;
we have Gary with more than one hundred thousand; Whiting
about sixteen thousand; Hobart, about six thousand; Lowell
a town of twelve hundred; Crown Point, the county seat, with
three or four thousand; and we have several other good sized
towns.
I have under my direction thirteen deputies. Eight of them
are giving all their time to this work. I have full time deputies
in the big towns, in five of them.
It was said here at the outset that all prosecuting attorneys
in the State ought to be on salaries. Theoretically they should.
Theoretically, I suppose, we ought to have free trade, as far as
that is concerned, but it doesn't work out. (Laughter and applause.)
A prosecutor should be fair; he should prosecute a case as
hard without a fee as if he is getting a fee. He should do that,
of course, he should, but I have heard a lot of our criminal lawyers argue that the duty of the prosecutor was to represent the
defense as well as the state. Theoretically that is right, but it
doesn't work out. When you have a bright fellow on the other
side, trying to trip you, the State has to take care of itself.
Why not encourage these boys, let them make some money,
and we will get some law enforcement. (Applause.)
CHAIRMAN TAYLOR: Mr. Franklin P. Davidson, the Prosecuting Attorney of Montgomery County, is to address us now, on
the subject, "Do Modern Conditions Create New Duties for This
Office?"
(Address of Mr. Davidson will appear in a later issue of the
Journal.)
Following the address of Mr. Davidson the Association adjourned to meet again at the Country Club at two-thirty P. M.
FRIDAY AFTERNOON
July 13, 1928
The meeting convened at two-thirty, at the Country Club,
President Van Osdol presiding.
PRESIDENT VAN OSDOL: We will now have the report of the
Auditing Committee, Mr. Trook, Chairman.
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MR. WILLIAM H. TROOK: Mr. President and Members of the
Indiana State Bar Association: Your Auditing Committee met
this morning and audited the report submitted yesterday by
our Treasurer. We found the report correct and I now move its
approval. The motion was duly seconded and carried.
PRESIDENT VAN OSDOL: We will now have the report of the
Committee on Resolutions. Mr. George Batchelor is Chairman.
MR. BATCHELOR: Mr. President and Members: We do not
know what caused General Anthony Wayne to be denominated
"Mad," but it certainly could not have been any treatment accorded him by the citizens of Fort Wayne.
I move the adoption of the following resolution:

"Be It Resolved, that the State Bar Association of
Indiana in convention assembled at the City of Fort
Wayne this 13th day of July, 1928, is deeply appreciative of and grateful for the kindly treatment which
has been accorded to the members of the Association
and their guests by the citizens of Fort Wayne; and it
desires by this method to make public and fitting expression of its sincere thanks to them, and especially to
the Bar of Allen County for the splendid manner in
which the meeting of the Association has been cared
for, and the royal entertainment which has been provided for the members and their guests. From the
time of arrival, nothing has been left undone to add to
our comfort and enjoyment, the recollection of this
meeting will long be treasured as one of our most
pleasant memories." (Applause.)
The motion for the adoption of the resolution was duly seconded and unanimously carried. The audience arose and applauded.
MR. MILO FEIGHTNER: I have a resolution that I would like
to introduce before we pass to the next business on the program.
"Whereas, the program of 'Education in the Fundamentals of Constitutional Government,' to which this
Association committed itself at its annual meeting in
July, 1922, and as since carried on by what is now its
'Committee on American Citizenship,' has fully demonstrated its usefulness, and in which program the
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schools and general public have shown an interest and
a desire to participate; and
"Whereas, the work included in that program should
be on a more stable and enduring financial basis than
heretofore; therefore, be it
"Resolved, that this Association approves of the
recommendation contained in the address of its President for the formation of a corporation under the laws
of this state, to be known as 'American Citizenship
Foundation,' and that the President of this Association
be, and he hereby is, directed to appoint a Special Committee of seven, of which he shall be one, and that said
Committee, if in its judgment such an organization be
feasible, be and hereby is, empowered to proceed with
the incorporation of such an organization."
Mr. President, I move the adoption of this resolution.
motion was duly seconded and carried.
. . .The
PRESIDENT VAN OSDOL: The Chair will appoint that committee after we have finished the part of the program that is
now going to be under the direction of Mr. Seebirt, of South
Bend.
MR. ELI SEEBIRT: It is highly gratifying to one to come to
these meetings and see the sincere purpose of these men and
women who are gathered here as members of this Association
to the end that good government in Indiana may. be better
served.
Our time here is comparatively short, and we can only discuss a few subjects. In my mind, we ought to emphasize those
things which are of most importance to the state. We come
here as a practicing body of lawyers, and we find that we do
have a common interest in the work of civil appeals, and it was
very interesting to me to see the great interest displayed by
the members on the subject of appellate work and the work of
the Supreme and Appellate Court of Indiana.
But, after all, we who are interested in civil appeals must
remember that those appeals affect a very few hundreds of
people living in the State of Indiana directly. Of course, they
affect indirectly every one, but in my judgment, the most important work that there is at the present time for the State
Bar Association to engage itself with is the question of reformation of criminal prosecutions and criminal work in the State of
Indiana.
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After that, I think that I might say my opinion is that having
to do with the law of municipal corporations following as a close
second.
Only a few years ago our people lived in the country; it was
an agricultural State. We find today, however, that Indiana has
become a great industrial State, and we are building a great
many great cities and they are constantly growing and developing, and perhaps we find that sixty per cent of the people of this
state now live in these great industrial cities and towns, and the
development of the law pertaining to municipal corporations in
the last twenty-five years has been a tremendous one.
We see a procession of people going to the State Legislature
each year. There are two crowds going. There are those who
are in power, going to the Legislature seeking an extension, a
broadening of the powers of municipal government. Those are
the ins. The other crowd are the outs; those who are going
down to get a limitation upon the powers of the municipalities.
Oftentimes they are the contractors who are dealing with
municipal governments, seeking to accomplish some purpose of
their own. So that the Legislature of the State is giving up its
time to the enactment of a great many city laws. It perhaps is
not far wrong to say that one-third or one-fourth of the acts
of the General Assembly each year have to do with municipal
government. Sometimes they pass so many that they don't
know that at the same session they make amendments to amendments to the same act.
The Appellate Court of the State of Indiana has recently
decided four or five cases having to do with the question of appeals on sewer assessments arising out of the fact that these
bills are coming through the Legislature so rapidly that people
interested, educated members of the Legislature, have no conception of the volume of legislation that is pouring through that
body, pertaining to municipal government.
. I just have one thought which developed through eight years
of public service in connection with a municipal government,
and that is, that much of this could be stopped, and very much
of the litigation which is now burdening the trial courts and the
Appellate and Supreme Courts could be ended with some slight
legislation.
My own thought on the subject is this,-that we get the best
local government by bringing it home to the people and letting
the people make their own mistakes, but I have found in my
contact with the Legislature that it is a body that is intensively
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hesitant to grant power to the people themselves, through their
municipal government. They seem to think that the municipal
governments of Indiana are enemies of the people instead of a
general system of assistance.
But I wish-and I am rather hopeless in expecting any development in the matter-that there might be a constitutional
amendment to the constitution of this state whereby the existence of municipal government is recognized so that its existence may be protected so that each city may have its own charter. I don't mean the charter that we used to talk about in
Indiana, where the legislature extended a particular grant which
it might amend and re-amend, but I mean where the people
adopt their own law, and then we are going to stop this procession to the legislature to get additional power, to get limitations upon power. I say I don't have very much hope, however, that anything of that kind can be accomplished.
I am pleased to introduce to you one of Indiana's great lawyers. He has not served a city in an official way, but has served
a county government for many years. I am pleased to introduce
His subto you Mr. Conrad Wolf of Kokomo. (Applause.)
ject is "The True Relation Between the Municipality and the
State."
(Address of Mr. Wolf will appear in a later issue of the
Journal.)
CHAIRMAN SEEBIRT: The speaker's paper was a very interesting one. It brought to my mind an experience which I had
once. You know we never get through talking about the case
which we lost in the Supreme Court, but this was rather an extreme case, and I think you may be interested in it.
The facts were that the Chicago, South Bend and South Shore
Railway Company obtained a franchise from the City of South
Bend in which it provided that they were using it as a passenger
railway and it was not to be used as a freight railway. Thereafter it surrendered the franchise and proceeded to operate upon
the streets of the city a freight railroad.
In an appeal to the Supreme Court, I took the position upon
these cases which Mr. Wolf has dwelt upon that a city certainly
has certain home rule rights and that while some of its rights
are delegated, yet it had more than the interest of an agent; it
had an interest in a problem that was purely local, peculiar to
itself in every respect; that when the Railway Company surrendered its franchise, it got an indeterminate permit to operate a passenger railroad, not a freight railroad. The Supreme
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Court two years ago, in the case of the Chicago, Lake Shore and
South Bend Railway Cvmpany v.Guilfoyle, reversed it, and said
that the city has no local rights in the matter. That case is of
such striking interest throughout the country that it has been
reported in the special reports, and was commented upon, I
think, in almost every law journal in the country, which well
illustrates the relation of municipalities in Indiana with reference to the State Legislature.
I am pleased to introduce to you a man who was corporation
counsel in the City of Indianapolis eight years ago, and he was
an outstanding corporation counsel, Mr. Samuel Ashby, of Indianapolis.
(Address of Mr. Ashby will appear in a later issue of the
Journal.)
CHAIRMAN SEEBIRT: We are going to close this discussion
now, but before we do, there is one man I want to call upon because of his intimate relations with municipal government. I
think you have gathered from those who have spoken that they
are advocates of home rule in city government. Perhaps the
board that transgresses the idea of home rule more than any
other one in the State of Indiana is the State Tax Board.
I want to pay a tribute to the State Tax Board. I want to
say I think it is the most capable tax board in any state of the
Union. I believe it renders more conscientious service than any
other state tax board in the country. I think it served well the
municipalities after the world war when there was an orgy of
spending. I would like to call upon my friend Judge William A.
Hough of the State Tax Board.
(Address of Judge Hough will appear in a later issue of the
Journal.)
PRESIDENT VAN OSDOL (Resuming the Chair): Members of
the Association, the subject which has just been discussed certainly leaves you fully convinced that something is to be said on
both sides. Possibly it will help a little if in trying to reach a
solution we try to bear in mind this term "home rule" is another term for self-government, and there is just one way to
define self-government, and that is, self-restraint. That is all
there is to it.
Before we take up the matter of two reports that are to be
made, I want to hear from Walter E. Treanor, who is here representing the Editorial Staff of the Journal.
MR. TREANOR: I first of all desire to express my pleasure at
having the opportunity on behalf of the members of the edi-
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torial board, both the faculty and student boards, to express our
appreciation for the splendid spirit of cooperation and support
which has been given to the board in its efforts in the editorial
work of the Journal, and to express our appreciation of the cooperation of the entire official body of the Association which has
been really indispensable in the work.
Now, I think the greater part of my report has been made
during the year in the form of the copies of the Journal which
have come to you. I am sure that at times you have longed to
exercise the parliamentary right of referring this installment
report back to the body from which it came for much-needed
corrections, but we hope, on the whole, it has been generally
satisfactory to you.
Now, as to the immediate plans and need of the Journal.: You
will notice in the June issue that there has been a new feature
added, the symposium, so-called. A rather erudite friend of
mine, looking at that word the other day, reminded me that it
came from two Greek words meaning a drinking together. I
feel it is due the dignity of the Association to assure you that
there is no insidious suggestion being thrown out there by the
members of your Editorial Staff. In fact, I am sure that a
thorough psycho-analysis of the members of your staff individually and collectively, will not disclose any connection between
any suppressed desires on the part of the members of the Board
and the suggestion which my erudite friend said the symposium
left with him.
Our general policy is to run the Journal, editorially speaking,
much as it has been. We expect next year to increase the number of recent case notes. We hope to do something in the way
of annotating parts of the Restatement of the Law from the
standpoint of the jurisdiction of Indiana. We are always wanting more articles and more comments. That is the constant cry
of the editorial board. Now, I should like to make a special
request of the members of the Association. This journal is the
Journal of the Indiana State Bar Association, and as such it
seems to me that it should be predominatingly jurisdictional in
its tone, and, further, as the Journal of the Indiana State Bar
Association, it seems to me it should, as largely as possible,
handle concrete problems of vital interest to the profession in
Indiana. The foregoing remarks lead only to one conclusion,
and to my request. We want more articles from the active
members of the bench and bar in Indiana. I believe that we
could, if necessary, fill the Journal up any time with articles
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from members of the faculty or friends of the members of the
faculty of our own and other institutions, but I think that it
would thwart the fundamental object of the Journal to do so.
I am hopeful that many of you will contribute to the Journal
during the coming year. (Applause.)
PRESIDENT VAN OSDOL: We will now have the report of the
Committee on Education by the Chairman, Mr. Paul V. McNutt.

REPORT OF COMMITTEE ON-EDUCATION
PAUL V. McNUTT, Chairman
Your Committee on Legal Education begs leave to submit the following
report:
The following matters were referred to this Committee by the Board of
Managers:
1. How to secure observation of uniform admission rules.
2. Is a constitutional amendment necessary to protect the profession
against the admission of incompetents?
3. The report of the Committee on American Citizenship of the American Bar Association on the study of the Constitution of the United States
and of constitutional law in the schools.
The Committee on Legal Education for 1925-26 prepared a set of uniform admission rules. After approval by the Board of Managers, these
rules were printed by the Association and distributed to the judges of the
various circuit and superior courts with the request that they be made a
part of the rules of the court. Copies were sent to all local bar associations
with the request that the associations assist in procuring the adoption of
the rules. These rules were adopted in comparatively few counties, in
some of which the rules were changed to meet local ideas or were not
observed after, adoption.
In performance of the Association's self-imposed duty, your Committee
prepared a set of uniform examination questions, which were sent to all
authorized persons who requested them. The secretary of one local bar
association stated that the questions submitted were too difficult and
requested the committee to prepare a new set of questions immediately.
Considerations of fairness to applicants in other counties and recognition
of the desirability of uniformity prevented compliance with this request.
Your Committee believes that the rules are the best means of protecting
the profession until a constitutional amendment is adopted; that they are,
at best, a temporary expedient; that they have had a wholesome effect in
the counties in which they have been adopted and enforced; and that adoption in all counties is desirable. It is recommended that the Association
make a vigorous effort to procure the adoption and enforcement of the uniform admission rules in all counties, that the president of the Association
he requested to write an official letter to all judges of circuit and superior
courts, urging the adoption of the rules, and that the Committee on Legal
Education be authorized to form a special sub-committee, consisting of one
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member of the Association from each county, to procure and report on the
adoption and enforcement of the rules.
The last general assembly proposed, agreed to and referred to the next
general assembly the following amendment to the Constitution of the State
of Indiana: "That the Constitution of the State of Indiana be amended
by striking out all of Section 21 of Article VIL"
Your committee believes that a constitutional amendment is necessary to
protect the profession against the admission of incompetents. Although
the proposed amendment is not in the form approved by the Association in
1926, it will accomplish the purpose. It is recommended that the Association approve and sponsor the foregoing amendment and urge the next
general assembly to approve and submit it.
The report of the Committee on American Citizenship of the American
Bar Association recommends fixing in the curricula of the schools of the
country the teaching of the Constitution and making it an essential.
Indiana has complied with this recommendation in full measure. The
Acts of 1925, pages 284 and 443, contain the following provisions:
(1) "The teaching of the Constitution of the State of Indiana and of
the United States shall be included in the regular curriculum of the public schools of this state, and shall be taught as a regular branch of instruction. In the elementary schools, the teaching of the Constitution shall be
conducted as a part of the instruction in American history, and in the
high schools as a part of the instruction in civics, or otherwise, as may be
prescribed by rules and regulations which shall be prescribed by the State
Board of Education."
(2) "The teaching of the Constitution of the State of Indiana and of
the United States of America, shall be included in the regular curriculum
of the public, private and parochial schools of the state, beginning with the
sixth grade of the public, privtae and parochial schools, and continuing
through each grade to and including the twelfth grade."
The school authorities have made an earnest effort to comply with the
spirit of these requirements. Courses of study have been outlined by the
Department of Public Instruction and are now being revised by committees, which have been instructed to give particular attention to the
teaching of the Constitution. Teachers are required to take special courses
dealing with the subject matter and methods of instruction before they
obtain a certificate to teach. Courses are offered in the sixth and seventh
grades and in the junior and senior high schools. Strict compliance with
the requirements that the Constitution be taught in all grades from the
sixth to the twelfth inclusive is impracticable because of other requirements. The present practice of teaching the Constitution in all phases of
elementary and secondary education is in keeping with the recommenda-;
tions of the American Bar Association and with the spirit of the statutory
requirements.
The historical background and origins of the Constitution, the philosophy
of individual and social rights which it embodies, the relationship which it
establishes between the nation and the several several states and the contribution which it has made to the science of government are subject
covered in detail by courses offered by the history and political science
departments of our colleges and universities. Some of the political science
departments are offering introductory courses in constitutional law.
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The Committee on American Citizenship also recommends that our law
schools either require a strict preliminary examination on the Constitution
or prescribe a thorough and exacting course of study. The Association
of American Law Schools has given much time and thought to the matter
of prelaw requirements and has come to the very definite conclusion that
it is unwise to prescribe the details of the pre-legal curriculum, although
courses in history and political science are suggested. For this reason,
your Committee makes no recommendation as to a required pre-legal
curriculum. However, your Committee heartily concurs in the recommendation that the law schools offer a comprehensive course in constitutional law. The two approved schools in this state, Indiana University
School of Law and Notre Dame University College of Law, offer such
courses. It is recommended that the Association urge all other law schools
in the state to include such courses in their curricula.
(Signed) PAUL V McNuTT, Chairman,
JOSEPH G. IBACH,
JOHN S. McFADDIN,
WILL H. THOMPSON,
CONRAD WOLF,
ABRAM SIMMONS,

ED ADAMS.

On motion the report was adopted.
PRESIDENT VAN OSDOL The Committee on Criminal Procedure has a report which will be read by the Chairman, Judge
James A. Collins.

REPORT OF COMMITTEE ON CRIMINAL
PROCEDURE
By JUDGE JAMES A. CbLLINS
At the meeting of the State Bar Association, held in French Lick last
year, a full report was made by this Committee of the changes made in
the Criminal Code at the last session of the General Assembly.
At the time of the annual meeting, the new acts had only been in effect
a few months and very little could be said as to the successful working of
these changes. However, at this time, we can say that the changes in the
Criminal Code have more than justified the work of your Committee in the
0
results obtained. And yet, at a meeting of the Indiana Association of
Chiefs of Police recently held in this City, they, by resolution, went on
record as being in favor of heavier sentences for crime. They and the
heads of Police Departments propose to work with the coming session of
the General Assembly, to obtain amendments to the criminal statutes that
will provide for longer sentences for misdemeanors and crimes.
Lord Bryce in his "American Commonwealth," said "It is not the severity
of punishment, but the certainty, that deters crime." The force of this
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statement is best understood when one realizes that only a few years
before he published this great work there were more 'than two hundred
offenses in Great Britain, punishable by death, and the busiest official in
the Kingdom was the hangman.-But criminals increased.
Confiscation and degradation, maimings, whippings and brandings in
ancient days were relied upon for the protection of society against the
malefactor, but experience proved that no matter how severe punishments
were, crime increased.
In the establishment of this Government, our Constitution protects the
citizen from all forms of degrading punishment, and in adopting the Constitution of the State of Indiana, the Founders said, "The Penal Code shall
be founded upon the principles of reformation and not of vindictive justice." It was to carry out the spirit of this constitutional provision that
the indeterminate sentence law was placed upon the statute books more
than thirty years ago.
The successful operation of this law in Indiana has attracted the atten
tion of the greatest penologists of the country.
Beginning with the visit of the foreign delegates to the International
Prison Congress in 1910, Indiana has occupied a high position in the councils of this Association, and one of the outstanding figures in the development of this reform has been Doctor Amos W. Butler, of Indianapolis.
One of the most important features of the revision of the Code was
standardizing the punishment of minors, and has already attracted
national attention. All persons between the ages of sixteen and twentyone years, are committed to the Indiana Reformatory for a term of not
less than one nor more than ten years, for any offense where imprisonment is provided in the Reformatory. Provision was further made that in
cases where persons between the ages of twenty-one and thirty years, had
been previously convicted and sentenced to a reformatory or prison, that,
in the discretion of the Court, such persons could be sent to the State
Prison. The very purpose of this measure was to help make the Reformatory a reformatory in fact as well as in name.
The sponsors of these changes in the Code were not deluded in the belief
that the changes would curb crime. The purpose was to make penalties
more in keeping with our constitutional provision.
I know of no jurisdiction in which there has been found a successful
panacea for crime. The court over which I preside has committed one
hundred and ninety-five persons to penal institutions for major felonies
during the January term, which began on the first Monday in January
and ended on the 30th of June. For the first time in fourteen years the
dockets of the Criminal Court are practically up-to-date. Fewer cases are
undisposed of now than at any time during the years that I have been
the presiding judge of this court. With the exception of a few cases
carried over because of the absence of witnesses there are practically no
undisposed of appeals from the municipal courts. The Marion County
jail also reflects conditions in Indianapolis, as there are fewer persons
awaiting trial than there have been for many years, and the jail population is nearer normal now, than at any other time since 1915.
The establishment of municipal courts in Marion County has made possible the handling of all the minor criminal cases iH such a way as to
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reduce appeals to the Criminal Court to a minimum, conserving to the
court its time and energy for the disposition of all felony cases.
The municipal courts in this city have functioned splendidly and such
a system should be established in every large city in the Commonwealth.
The records of the Criminal Court of Marion County will not give
encouragement to the thought that under the revision of the acts of 1927
the criminal laws of Indiana have failed.
In order that the increasing crime problem might be reached from every
possible angle, the State Conference of Charities at its annual meeting
at Elkhart adopted the following resolution:
"The crime situation has challenged the attention of our whole country,
and crime commissions, both state and national, have been appointed to
consider this question in whole or in part. It is now being urged that
commissions be appointed to give consideration to the subject of crime, its
treatment, its causes and its prevention, in our several states. Recognizing
the wisdom of such suggestion, it is resolved that the Indiana State Conference on Social Work approves the appointment of such a commission in
Indiana, and that it authorizes and directs its president to name a committee of five persons, together with the president of this Conference to
select a committee for the above named purposes to be known as the
Indiana Committee on Delinquency."
Immediately upon the adoption of this resolution, a committee was named
with Judge W. H. Eichhorn of Bluffton as Chairman. Eighteen members
of the Indiana State Bar Association are also members of this committee,
and it will serve the same purpose as the Crime Commissions of other
states.
No single organization or association is going to successfully work out
any program for the curbing of crime. It will be only through the cooperation of all the associations and agencies of the state working together
that we can hope to bring about relief so earnestly desired and make city
and state an unwelcome abiding place for the criminal to ply his trade.
(Applause.)

On motion the report was adopted.
PRESIDENT VAN OSDOL: The inquiry is made as to what has
become of the matter of the resolution that was under consideration by the Committee on Jurisprudence and Law Reform relative to two bills now pending in Congress, the Shipstead bill and
the Norris bill.
Judge Eberhardt presented a resolution advocating the passage of these bills and after discussion the resolution was
adopted.
We will now ask Mr. James M. Ogden the Chairman of the
American Citizenship Committee, to make his report, and the
Chair is going to ask him to take charge of that part of our program which has to do with awarding of the honors to the state
champion orator, and the state champion essayist.
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REPORT OF COMMITTEE ON AMERICAN CITIZENSHIP
By JAMES M. OGDEN, Chairman
To the President and Members of the Indiana State Bar Association:
Introduction
A Committee on Constitutional Education was established six years ago
by this Association. It was the predecessor of the present Committee, that
is, the American Citizenship Committee, the name having been changed by
action of this Association at the annual meeting in 1926. Each year has
seen an advance over the preceding year in interest, in service and in
importance of the work of this Committee. The work has now become so
voluminous that it demands the very serious consideration of this Association as to its future. This year there were added to the duties of this
already overburdened Committee, the Essay Contests, the newspaper publicity, and the securing of so-called Minute Men and connecting them with
the schools and various organizations for service.
Some of the work has been done well and some necessarily has been
sligbted.
History
It is well for us to bear in mind that this Association was a pioneer in
this work throughout the United States. When in 1922 The American Bar
Association appointed a special committee on American Citizenship, the
Indiana State Bar Association, having seen the need of such a committee,
had a few weeks prior thereto authorized the appointment of a Committee
on Constitutional Education. So we may say that the Indiana State Bar
Association was among the first, if not the first, to take formal action in
this important work. Two years later the American Bar Association made
its committee a standing committee. The purpose of the committee and
the object of its work was "to reestablish the Constitution in the hearts
and minds of the people."
The Indiana Resolution in 1922 declared "That it is the duty of the
bench and bar of this state to co-operate with all activities that have for
their object training for a more enlightened and loyal citizenship."
Last year the American Bar Association ordered the establishment of a
special committee in each state, and there is now in effect a Committee on
American Citizenship of about four hundred and fifty members covering
the entire country except in three of the states.
Organization
The supervising organization of the work of the American Citizenship
Committee of the Indiana State Bar Association consists of a committee
of five appointed by the President and Board of Managers of the Association. Co-operating with the Committee are thirteen district managers,
one for each congressional district of the state. Co-operating with the
Committee of five and the thirteen district managers are ninety-two
county chairmen, one in each county in the state. At the present time we
have thirteen district managers and ninety-two county chairman fully
organized and diligently and harmoniously cooperating in this work in
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American Citizenship. The county chairmen cooperate with the local
bar associations, the superintendents and principals of the secondary
schools and with the local newspapers in their respective counties.
Literature and information are sent from the Committee to the Thirteen District Chairmen .and they in turn keep in touch with the county
chairmen and those cooperating with them.
Cooperation of Schools
Cooperating with the Indiana State Bar Association in this work are the
public schools and the newspapers.
The State Department of Public Instruction under the leadership of
Roy P. Wisehart, State Superintendent of Public -Instruction, assisted in
the Essay Contests in the finest spirit of cooperation that we have ever
known. Mr. Byron Williams of that Department carefully looked after
most of the details to the great satisfaction of all concerned.
During this summer and next fall in the county and township teacher's
institutes there will be some one to talk on the Constitution. The best
method of teaching the Constitution will also be considered and discussed
in the institutes.
Through State Superintendent Wisehart we have calls from twenty-nine
different county superintendents requesting that we send members of this
Association to their county institutes to deliver short talks on some subject
in connection with the study of the State and Federal Constitutions. Pracically all of these county teachers' institutes will be held in the month of
August and our American Citizenship Committee is under obligation to
furnish speakers. We ask that the members of this Association hold
themselves in readiness as minute men to answer this call for speakers
at these institutes.
Cooperation of Newspapers
We desire to bring to your attention the fine cooperation given this work
by the newspapers. We had at least one paper in each Congressional
District cooperating with us. We commend them for their valuable assistance in giving publicity to our work.
Cooperation of State President
The work of this Committee has received the most hearty support of the
President of this Association during the past year. Up to this year .Mr.
Van Osdol had been the Chairman of the Committee and its immediate
predecessor since their beginning. He has had his mind and heart upon
every forward movement of this patriotic work. Upon assuming the heavy
duties of the presidency of this Association he found it necessary for him
to give up the chairmanship of this Committee, but he has not relinquished
his interest and enthusiasm for the work. This last year he has been of
invaluable assistance to the Committee in securing the necessary funds for
prizes and medals, in looking after our membership in the National Oratorical Association and in. preparing eight remarkable chapters on
"Sketches from our Constitutional History," which have gone into every
school in the state.
In this connection the Committee desires to call attention to the great
honor that has come to Mr. Van Osdol as well as to our Indiana State
Bar Association. Mr. Dan Simms several years ago received a similar
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honor. Last February Mr. Van Osdol was appointed on the American
Citizenship Committee of the American Bar Association to take the place
made vacant by the death of Judge Henry J. Hersey, of Denver, Colorado.
There are four other members of this Committee and it is indeed a high
honor to have our President selected on this outstanding Committee from a
total membership of 26,246, the present number of members in the American Bar Association. The appointment is certainly a signal and welldeserved honor.
The Association is greatly indebted to Mr. Arthur C. Newby, of Indianapolis,.for his contribution of one thousand dollars to pay the prize money
awards in the Oratorical and Essay Contests, and to Mr. Frank C. Ball,
of Muncie, for his contribution of a like sum to pay for the medals and
other contest expenses.
Territory Covered by Contests
In the Oratorical Contests 266 different schools throughout the state
participated and in the Essay Contests 236 different schools took part.
This is a gain of fifty-five schools in the oratorical contest over last year
and a gain of 236 schools in the Essay Contests as this is the first year
of the latter contests.
Eighty-two counties were represented in one or both of said contests.
This is a gain of nine counties over last year.
The counties having the most entries were Benton and Sullivan counties.
Each had eleven schools enter in the Oratorical and eleven schools enter
in the Essay contests.
The districts making the best showing as to the number of schools in
the contests were the Tenth and Twelfth. In the Twelfth District thirtyfour schools took part in the Oratorical Contest and thirty-three schools
took part in the Essay Contest, and in the Tenth District twenty-nine
schools took part in the Oratorical Contest and the same number in the
Essay Contest.
Four districts had perfect scores in that they had representation in
each county in both the Oratorical and Essay Contests. These districts
are the Sixth, Seventh, Ninth and Eleventh.
State Essay Contest
This is the first year of the Essay Contests. The holding of two contests instead of one greatly increased the details of the work of this Committee, but the State Department of Public Instruction assisted greatly
in this work. Under the supervision of the Committee on American Citizenship of this Association, the contests were worked out through the
school machinery up through the congressional district contests. Thereafter our Committee took direct charge. We selected the judges for the
state contest, and arranged for the attendance of the contestants to receive
their money awards. In selecting judges we selected one member of the
bar, one newspaper man and one school man, so as to have all parties
represented who were directly interested in this work.
Of the two subjects assigned, nearly all of the boys and girls wrote upon
the subject: "What is a Good Citizen," although the winning essay was
on the other subject: "Why Obey the Law."
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These Essay Contests afford an opportunity, for those who are timid
and backward about speaking in public, to secure the advantages to be
derived from such contests.
In the essay finals thirteen took part; that is, one from each Congressional District. Of the thirteen, ten were girls and three were boys.
Indiana is the only state that conducts the Essay Contest. It had its
origin here and already some other sections of the country are contemplating a similar plan for arousing an interest in the Constitution and
American Citizenship. Such school superintendents, principals and teachers as have expressed themselves are happy over the successful results
obtained by means of the Essay Contests.
State OratoricalContest
The fifth annual meeting to select a state champion in the Oratorical
Contest was held in Crawfordsville, in the Ninth District, on April 24,
1928. It was held in this district because each county in the district was
represented in both Oratorical and Essay Contests; also because it was
closer geographically to four of the six contestants.
Added to these
advantages were the cordial invitation extended through the Montgomery
County Bar Association, when it was suggested that the contest might be
held in Crawfordsville, and the interest of Robert H. Williams, the District Manager, and Franklin G. Davidson, the county chairman, both of
whom live in Crawfordsville.
Winners of the six prizes in the District Essay Contests were on the
platform with the participants in the Oratorical Contest. The Oratorical
Contest was won by Miss Avis June Goyer, of the Kokomo High School,
who is here today. She will be presented with the gold medal offered to
the one winning first place in the State Oratorical Contest, and we shall
have the pleasure in a few minutes of listening to her production. Her
subject was the "Development of the Constitution." She also was a winner in the Wabash Valley Oratorical Contest and in school, outside of her
regular duties, was interested in debating and newspaper work.
The judges on the Oratorical Contest were Professor James I. Osborne,
of Wabash College, respresenting the schools, Judge Jere West, of Crawfordsville, representing the bar, and Everett E. Neal, of Noblesville,
representing the newspapers.
The winning essays of the thirteen Congressional Districts were judged
in the state finals by Robert J. Aley, President of Butler University, representing the schools; Charles Martindale, representing the Bar Association;
and John P. Edmison, of the Indianapolis Star, representing the newspapers. They selected Mr. John Plummer, of the Bedford High School,
as the winner of the State Essay Contest, and he will be presented to this
Association at the close of this report, and will receive the gold medal
offred to the winner of the State Essay Contest.
In the Oratorical state finals three were boys and three were girls. Half
selected as the subject for their oration, "The Development of the Constitution," and the other half selected the other subject assigned; that is,
"The Present Significance of the Constitution."
The twenty-six silver medals awarded to those winning first place in
the District Oratorical and Essay Contests, respectively, will be presented
later at District Bar Meetings and the bronze medals to those winning
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first place in the County Oratorical and Essay Contests will be presented
at meetings of the county bar associations. The silver and bronze roedals
are now being engraved, and will shortly be distributed through the
respective district managers.
We have no statistics as to how many of our Hoosier boys and girls
were reached through these contests during the past year, but we know
that the number reached many thousands.
The National Oratorical Contest brought forward in the year 1927
over 2,000,000 contestants from the high schools of the country.
Seven finalists in the National Oratorical Contest sailed June 30 from
New York City for an eleven weeks' tour of Europe. Mr. James R. Moore,
Somerset, Kentucky, is the national champion, and he with the champions
of nine other nations, will compete in Washington on October 13, next,
for the international championship.
There is no more lasting service for our Association than that of instilling into our youth in an attractive manner a knowledge of and a veneration for our Constitution.
Minute Men
The scope of the work of this Committee also includes effort along the
following lines:
1. The securing of a number of lawyers in each county sufficiently
interested in the work, who will prepare themselves and deliver brief but
pointed addresses on subjects relating to constitutional government. They
are known as the minute men of the Constitution.
2. Encouraging lawyers to write for the local papers, during the school
year, brief articles on subjects relating to the Constitution.
3. Acquainting the schools in each county with the willingness of the
lawyers to address the student body on these subjects, when invited to do
so, and endeavoring to see that all such requests coming from the schools
are supplied.
4. Getting in touch with the civic organizations in each county, and
cooperating with them in supplying speakers prepared to deliver addresses
on the Constitution and related topics, when requested.
5. Encouraging these civic organizations to invite those students who
prepare prize-winning orations on the Constitution, under the National
Oratorical Contest plan to deliver their orations before their organizations.
Such is helpful, both to the student and to the community.
6. Encouraging the schools in their annual observance of Washington
and Lincoln birthdays to keep constantly in view the influence of these
two lives in the formation and interpretation of the Constitution.
7. Each county chairman putting himself in touch with the school heads
in his county and assuring them of the willingness of the bar to assist
in this work.
During the past year we have been able merely to scratch the surface
of this very fertile field.
Mr. Isaac Carter, a member of this Committee, has made several efforts
to secure the so-called Minute Men of the Constitution in each county in
the state. He has been ably assisted by Mr. Frank H. Hatfield, another
member of this Committee. These two and the other members of the
Committee are not discouraged, but they are by no means satisfied with
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responses from the members of this Association. Thus far we have
seventy-seven minute men enrolled from twenty-nine counties. In addition to these, some law students have seen the importance of this service
and have giVen it their support. Among these law students are the members of the Gamma Eta Gamma legal fraternity of the Indiana University School of Law, who have volunteered to serve in this capacity of
Minute Men.
Recommendations of Committee
For the benefit of those who may have supervision of this work during
the coming year, this Committee has a few recommendations to make.
First: We believe the thirteen district managers and the ninety-two
county chairmen should be appointed with the understanding that they
are to hold their positions for an indefinite term of years, and until they
decide to relinquish such work, so that the organization shall be permanent and not of such a fluctuating character as at present constituted.
Second: We believe that better results would be obtained in the Oratorical Contests if the National Organization would announce the subjects
for the school orations at an earlier period. To this end the National
Organization should be prevailed upon to announce the subjects in time
that they may be placed before the public schools soon after they open in
September.
Third: We believe that there should be a different division of the prize
money so that the winner of the State Oratorical Contest shall receive at
least one hundred dollars more than the winner of the State Essay Contest on account of the expenses which the winner of the State Oratorical
must incur in attending the regional contest. This year the winner of our
state Oratorical Contest was obliged to bear her own expenses to Troy,
New York, and also those of others who accompanied her, out of the
state prize money received by her. At any rate, a sufficient sum should
be paid the state winner to cover expenses to the regional contest. The
winner of the State Essay Contest has no additional expenses to pay out
of his prize money, as there are no further contests at present for him
to attend.
Fourth: We believe that this work has grown to such proportions that
it is necessary to place it upon a: permanent basis financially, and for
this purpose some plan for permanently endowing this work should be
devised. The Committee should not be required to look after the manifold
details. Some young lawyer should be employed to look after the enrollment of the schools in both contests, to furnish publicity to the newspapers
and to check up on the same and to complete the list of Minute Men in
the ninety-two counties of the state, and make the arrangements for connecting the Minute Men with the schools, civic clubs, and other organizations desiring them.
Fifth: We believe the Association should take suitable action to express
its sincere thankfulness to Mr. Newby and Mr. Ball for their contributions
to the cause of American Citizenship as carried on by this Association.
Respectfully submitted,
JAMES M. OGDEN, Chairman;
FRANK H. HATFIELD,
ELI F. SEEBIRT,
ISAAC CARTER, and
MICHAEL E. FOLEY.

On motion report was adopted.
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Miss Avis June Goyer of Kokomo was then asked to come
forward, and she presented her prize oration.
Following the oration the audience arose and applauded enthusiastically.
Mr. John Plummer, of Bedford, the winner of the Essay Contest, was asked then to come forward.
MR. OGDEN: When we think that twenty-six schools had the
essays, we can see the extent and the influence of this work.
Miss Goyer, will you please stand? I have here the gold
medal of the Indiana State Bar Association, which has on one
side of it, "True Liberty is Liberty Within the Law." On the
other side is, "The Indiana State Bar Association, 1928 Award
to Miss Avis June Goyer, State Champion in National Oratorical
Contest."
It is a pleasure for this Association to present this medal to
you, Miss Goyer, when we realize that this oration of yours you
gave in the schools, then gave in the district, you gave in the
state, went to the regional and zone contests, and the influence
which this message of yours has had we cannot measure, and
that is the reason that the Indiana State Bar Association is presenting this medal to you and is conducting this contest of the
orations on the Constitution.
We are happy for you and we are proud of you. (Applause.)
(Presenting the Medal.)
I now present to you, John Plummer, of tHe Bedford High
School, a similar medal as the winner of the state championship
in the Essay Contest.
When we realize that your essay was probably only read in
your school, we realize that the influence of the essay itself
could not have so great effect upon others as it had in your own
school and in your own life, and we know from having written
this essay on this subject, "Why Obey the Law," that you will
be a better citizen. We know you love your country, that you
will obey her laws, and you will cherish her institutions and the
rights of man, and that if necessary you would sacrifice your
life rather than see them perish. That is the unselfish service
which the Indiana State Bar Association has been engaged in.
We have been engaged in a meeting for the past two days,
but not one note of selfishness has been sounded by anyone. It
is what we may do for the citizenship of this country.
That is why we are conducting these essay contests in which
you have taken a part. I present this to you on behalf of the
Indiana State Bar Association, and ask that you may live up to
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the standards which you have stated in your essay which you
have submitted, and which won the state contest. (Presenting
(Applause.)
the medal.)
JOHN PLUMMER: Gentlemen of the Indiana State Bar Association: I will always regard this award very highly but to me
it is significant of something else besides winning, and that is,
the great amount of study and thorough understanding of laws
and citizenship that was made by many boys and girls in the
secondary schools of Indiana, and a certain stimulus has been
provided by the Committee on American Citizenship, and by the
State Legislature, and this work has already been outlined in
reports this afternoon.
I only wish to say that I appreciate this very much, and I
thank you. (Applause.)
PRESIDENT VAN OSDOL: The Chair will now name a committee that was authorized by the resolution introduced this
afternoon by Mr. Feightner, and adopted, which has to do with
crystallizing the work of the Committee on American Citizenship in the formation of a corporation, referred to in the message, and also referred to by Mr. Feightner in his report: Dan
Simms, James Ogden, Eli Seebirt, George Dix, William Ballou,
Frank Hatfield. The resolution also made your President a
member of that Committee.
Now, is the Committee on Nominations ready to report?
MR. GEORGE Dix: Mr. President, the Committee on Nominations, consisting of Dan W. Simms, Charles M. McCabe and myself, desire to report
the following nominations:
For President, Henry B. Walker, Evansville,
For Vice-President, James M. Ogden, Indianapolis,
For Board of Managers,
Phelps F. Darby, Evansville,

Ist District;
S. C. Kivett, Martinsville,
2nd District;
Wilmer T. Fox, Jeffersonville,
3d District;

Frank N. Richman, Columbus,
4th District;
Edgar M. Blessing, Danville,

5th District;
Win. A. Yarling, Shelbyville,

6th District;
Fred C. Gause, Indianapolis,
7th District,

Alonzo L. Nichols, Winchester,
8th District;
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Franklin G. Davidson, Crawfordsville,
9th District;
Win. W. Miller, Gary,
10th District;
John R. Browne, Marion,
11th District;
John W. Eggeman, Fort Wayne,
12th District;
Robert E. Proctor, Elkhart,
13th District.

I think the provision is that there may be nominations from
the floor.
PRESIDENT VAN OSDOL: Are there any further nominations
to be made? This does not foreclose the matter of nominations,
but is in the interest of expediting the business of this Association.
MR. DIX: If there are no further nominations, I move that
the nominees as submitted by the Committee be declared elected
unanimously, and that the Secretary be instructed to cast the
vote of the Association for the persons named.
* * * The motion was seconded and carried.
PRESIDENT VAN OSDOL: Is there any further business before
the session? Mr. Ashby, who is Chairman of the Committee
on Nominations and Appointment of Judges, had to leave, but
said he had a very brief report to make, and it is in the hands
of the Secretary. Secretary Baker read the report, which was
as follows:
"The importance of the nomination and election as judges of only those
who are qualified by character and training, cannot be overstated. However, the scope of the work of this Committee is more or less limited by
the fact that judges are now nominated and elected by political parties.
"The Committee cannot make a fight either for or against any candidate of a political party in primary election or in state conventions, and
must limit its efforts to the members of the bar to get them to use their
influence to see that the best available men are nominated and elected as
judges. The Committee during the last year before the primary election
wrote a letter to each member of the State Bar Association, urging them
to use every effort in their home county and in their own political party
to secure only the nomination and election of proper persons as judges. We
hope the letter was of some service.
SAMUEL ASHBY,

Chairnuzn.py

The report was on motion adopted.
JUDGE MORAN: I feel at this time, owing to the long service
that has been performed by our Worthy President, that it would
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be proper for us to give him a rising vote of thanks for these
many years of service. (Applause.)
The audience arose and applauded.
PRSIDENT VAN OSDOL: In retiring from this office which
I shall do in the course of two or three hours, I want to thank
all of you for your cooperation, and also want to thank you for
the glad hand that you have given me at this hour.
The meeting adjourned at five o'clock sine die.

